
STATE OF NEI,f YORK

STATB TAX COMMISSION

fn the l{atter the Pet i t ion

BeI IJames AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal Income &
UBT under Art ic le 22 &,23 of rhe Tax law for the
Years  1971 & 1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon James C. Bel l ,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid $rrapper addressed
as fo l lows:

James C.  Be l l
3690 Broadway
New York, NY 10031

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exclusive care and cuitody of
the united states Postar service within the st .ate of New york.

o f
o f
C .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
23rd  day  o f  Apr i l ,  \982 .

that the said addressee
forth on said wrapper is

is the pet i t ioner
the last known address



STATE OF NEI,J YORK
STATE TAX COMMISSION

In the

for Redeterminat ion
of a Determinat ion
& UBT under Art ic le
Y e a r s  1 9 7 1  &  L 9 7 2 .

Matter of the Pet i t ion :
o f

James C.  BeI l  :

of  a Def ic iency or a Revision :
or a Refund of Personal Income

22 & 23 of the Tax Law for the:

AFFIDAVIT OT MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph I .  Stone the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Joseph I .  Stone
277 Broadvray
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the reDresentat ive of the oet i t ion/r .

Sworn to before me
23rd  day  o f  Ap r i l ,



ST,ATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  23, 1982

James C.  BeI l
3690 Broadway
New York, NY 10031

Dear  Mr .  Be l I :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in
review an adverse decision by the state Tax commission can only be
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this not ice.

rnquir ies concerning the computat ion of tax due or refund arrowed
with this deci ,s ion may be addressed to:

Ieve l .
court to
instituted
comnenced in

4 months from

in accordance

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph I .  Stone
277 Broadway
New York, NY 10007
Taxing Bureaut s RepresenLat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JAMES C. BE[t

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the  Years  1971 and 7972.

DECISION

Pet i t ioner ,  James C.  BeI l ,  3690 Broadway,  New York ,  New York  10031,  f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

and unincorporated business taxes under Art ic les 22 and 23 of the Tax Law for

t h e  y e a r s  1 9 7 1  a n d  1 9 7 2  ( F i f e  N o .  1 6 0 0 9 ) .

A  fo rmal  hear ing  was he ld  be fore  Arch iba ld  F .  Rober tson,  J r . ,  Hear ing

0ff icer,  at  the off ices of the State Tax Commission, Two l{or ld Trade Center,

New York ,  New York ,  on  May 19 ,  1978 a t  9 :30  A.M.  Pet i t ioner  appeared by

Joseph I .  Stone, Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq.

( laurence Stevens ,  Esq. ,  o f  counse l ) .

ISSUE

Whether compensat ion in the form of salary plus commission, bonus, aodfor

percentage earned by pet i t ioner for services as a messenger in an i l legal

lot tery-type gambling operat ion, const i tuted income from an unincorporated

b u s i n e s s .

FINDINGS Otr'FACT

1.  Pet i t ioner ,

lot tery-type gambling

and, 1972.

James C.  8e11,  ac ted  as  a  p ick -up  man

operation conducted within New York

in  an  i l l ega l

State throughout 1971



-2 -

2. Pet i t ioner 's service to this gambl ing or numbers operat ion was that of

messenger.  Individuals,  known as number wri ters,  would record and col lect

be ts .  Others ,  known as  bankers  o r  con t ro l le rs ,  wou ld  accept  the  be ts  wr i t ten  up

by all the number writers within a given territory and compute the winners. As

a pick-up man, pet i t ioner would transport .  bett ing sl ips and bets from the

wri ters to the bankers and then return winnings to the wri ters who wrote

winn ing  t i cke ts .

3. Pet i t ioner was compensated by the bankers on a salary plus comnission

o r  b o n u s  b a s i s .

4. Pet i- t ioner acted under the direct ion and control  of  the bankers (See:

involving pet i t ioner '  s 1971James Be l l  v .  Commiss ioner ,  35  TCM 33,861 (M) ,

Federa l  income tax) .

5 .  0n  June 28 ,  1976 a  Not ice  o f  Def ic iency  was issued aga ins t  pe t i t ioner

fo r  un incorpora ted  bus iness  tax  due o f  $611.16  fo r  1971 and $694.32  fo r  1972

and pena l t ies  fo r  underes t imat ion  o f  tax  o f  $48.79  fo r  1971 and $94.07  fo r

1972,  p lus  in te res t .

At the hearing, pet i t ioner 's representat ive conceded to an increase in

persona l  income tax  apparent ly  on  the  bas is  o f  the  dec is ion  in  pe t i t ioner 's

case be fore  the  Un i ted  Sta tes  Tax  Cour t  (supra) .  There  is ,  however ,  no  Not ice

of Def ic iency or other evidence in the record pertaining to personal income tax

and i t  i s  deemed not  a t  i ssue here in .



- 3 -

CONCTUSIONS OF tAW

A. That the act iv i t ies of pet i t ioner,  James C. Bel l ,  as a pick-up man for

an i l legal numbers operat ion rvere services performed as an employee of the

numbers bankers and are not deemed to const i tute an unincorporated business

regu lar ly  car r ied  on  by  h im (sec t . ion  703(b)  o f  the  Tax  Law;  see a lso  Un i ted

S t a t e s  v .  C a l a m a r o ,  3 5 4  U . S .  3 5 1 ) .

B. That the pet i t ion of James C. Bel l  is granted to the extent that the

Notice of Def ic iency for unincorporated busines tax i -s cancel ledl  as noted

above, personal income tax was not at issue herein and this decision does not

apply to such tax.

DATED: Albany, New York

APR 2 3 1982
COMMISSION
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  23, 7982

James C.  BeI l
3690 Broadway
New York, NY 10031

D e a r  M r .  B e l l :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be cotrnenced in
the Supreme Court of the State of New York, Atbany County, within 4 nonths from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Joseph I .  Stone
277 Broadway
New York, NY 10007
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAHES C. BEt[

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Art ic les 22 and 23 of the Tax law for
the  Years  1971 and 1972.

t

DECISION

Pet i t ioner ,  James C.  BeI l ,  3690 Broadway,  New York ,  New York  10031,  f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

and unincorporated business taxes under Art ic les 22 and 23 of the Tax Law for

the years 7977 and 1972 (FtLe No. 16009).

A  fo rmal  hear ing  was he ld  be fore  Arch iba ld  I .  Rober tson,  J r . ,  Hear ing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York ,  New York ,  on  May 19 ,  1978 a t  9 :30  A.M.  Pet i t ioner  appeared by

Joseph I .  S tone,  Esq.  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.

( L a u r e n c e  S t e v e n s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether compensat ion in the form of salary plus commission, bonus, andfor

percentage earned by pet i t ioner for services as a messenger in an i l legal

lot tery-type gambling operat ion, const i tuted income from an unincorporated

b u s i n e s s .

FINDINGS OF FACT

1.  Pet i t ioner ,  James C.  BeI I ,  ac ted  as  a  p ick -up  man in  an  i l l ega l

Iot tery-type gambling operat ion conducted within New York State throughout 1971

and 1972.
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2. Pet i t ioner 's service to this gambl ing or numbers operat ion was that of

messenger.  Individuals,  known as number wri ters,  would record and col lect

be ts .  Others ,  known as  bankers  o r  con t ro l le rs ,  wou ld  accept  the  be ts  wr i t ten  up

by al l  the number wri ters within a given terr i tory and compute the winners. As

a pick-up man, pet i t ioner would transport  bett ing sl ips and bets from the

writers to the bankers and then return winnings to the writers who wrote

winning t ickets.

3. Pet i t ioner was compensated by the bankers on a salary plus commission

o r  b o n u s  b a s i s .

4. Pet i t ioner acLed under the direct ion and control  of  the bankers (See:

,  invo lv ing  pe t i t ioner 's  1971James Be l l  v .  Commiss ioner . 35  TCM 33 ,861  (M)

Federa l  income tax) .

5 .  0n  June 28 ,  1976 a  Not ice  o f  Def ic iency  was issued aga ins t  pe t i t ioner

fo r  un incorpora ted  bus iness  tax  due o f  $611.16  fo r  1971 and $694.32  fo r  1972

and pena l t ies  fo r  underes t imat ion  o f  tax  o f  $48.79  fo r  1971 and $94.07  fo r

L 9 7 2 ,  p l u s  i n t e r e s t .

A t  the  hear ing ,  pe t i t ioner ts  representa t ive  conceded to  an  inc rease in

personal income tax apparent ly on the basis of the decision in pet i t ionerts

case be fore  the  Un i ted  Sta tes  Tax  Cour t  (supra) .  There  is ,  however ,  no  Not ice

of Def ic iency or other evidence in the record perLaining to personal income tax

and i t  i s  deemed not  a t  i ssue here in .



-3 -

CONCLUSI0NS 0F LALI

A. That the act iv i t ies of pet i t ioner,  James C. Bel l ,  as a pick-up man for

an i l legal numbers operat ion were services performed as an employee of the

numbers bankers and are not deemed to const i tute an unincorporated business

regular ly carr ied on by him (sect ion 703(b) of the Tax law; see also United

S t a t e s  v .  C a l a m a r o ,  3 5 4  U . S .  3 5 1 ) .

B. That the pet i t ion of James C. BelI  is granted

Notice of Def ic iency for uni-ncorporated busines tax is

above, personal income tax was not at issue herein and

apply to such tax.

DATED: Albany, New York STATE TAX C0

APR 2 3 1982

to the extent

cance l led l  as

th is  dec is ion

that the

noted

does not

COMMISSION




