
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Arthur M. Becker

the Petit ions

Faye S.  Becker

o f
o f
&

AT'FIDAVIT OF MAITING
for Redeterminat ion of Def ic iencies or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Years 1975 and 1976 and New York City
Nonresident Earnings Tax under Chapter 46, Ti t le U
of the Administrat ive Code of the Citv of New York
fo r  the  Year  1976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Arthur M. Becker & Faye S. Becker,  the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Arthur M. Becker & Faye S. Becker
8800 Bradley Blvd.
Bethesda, MD 20034

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

that the said addressee is the pet i t ioner

Sworn to before me this
6 th  day  o f  0c tober ,  1982.

forth on said the last known address
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law for the Years 1975 and 1976 and New York City
Nonresident Earnings Tax under Chapter 46, Ti t le U
of the Administrat ive Code of the Citv of New York
fo r  the  Year  1976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon John C. McCoy, Jr.  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

John C.  McCoy,  J r .
Arent,  Fox, Kintner,  Plotkin & Kahn
F e d e r a l  B a r  B l d g . ,  1 8 1 5  H  S t . ,  N . W .
Washington, DC 20006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petit ioner
last known address

further says that the said addressee
herein and that the address set fo

of the representat ive of the pet i t t .

is the representative
on said wrapper is the

Sworn to before me this
6th day of October,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 6, 1982

Arthur M. & Faye S. Becker
8800 Bradley Blvd.
Bethesda, lCI 20034

D e a r  M r .  &  M r s .  B e c k e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to sect ion(s) 690 of the Tax Law and Chapter 46, Ti t1e U of the
Administrat ive Code of the City of New York, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Atbany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 1,2227
Phone # (51B) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive
John C.  McCoy,  J r .
Arent,  Fox, Kintner,  Plotkin & Kahn
F e d e r a l  B a r  B l d g . ,  1 8 1 5  H  S t . ,  N . h I .
llashington, DC 20006
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ions

o f

ARTHUR M. BECKER & FAYE S. BECKER

for Redeterminat ion of Def ic i-encies or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Years 1975 and 7976 and
New York City Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Administrat ive Code
of the City of New York for the Year 7976.

DECISION

M.  Becker  in  1975 and

income to a nonresident

Pet i t ioners ,  Ar thur  M.  Becker  and Faye S.  Becker ,  h is  w i fe ,  8800 Brad ley

Boulevard, Bethesda, Maryland 20034, f i led pet i t ions for redeterminat ion of

def ic iencies or for refund of New York State personal income tax under Art ic le

22 of the Tax Law for the years 1975 and 1976 and New York City nonresident

earnings tax under Chapter 46, Ti- t le U of the Administrat ive Code of the City

of New York for the year 1976 (Fi le Nos .  23269 and 30387).

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two tr tor ld Trade Center,  New York, New

York ,  on .December  77 ,  1981 a t  1 :15  P.M.  Pet i t ioners  appeared by  Arent ,  Fox ,

K in te r ,  P lo tk in  &  Kahn,  Esqs .  (John J .  McCoy,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Kev in  A .  Cah i l l ,  Esq . ,  o f  counse l ) .

ISSIIES

I. hlhether certain palrments to

1976 const i tut .ed distr ibut ions of New

partner subject to New York tax.

pet i t ioner Arthur

York partnership
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I I .  Whether pet i t ioners had reasonable cause

income tax and New York City nonresident earnings

1 9 7 6 .

New

for

not

tax

t o  f i l e

returns

York State

the tax year

I I I .  l {hether losses not der ived from or connected with New York sources are

deduct ible by a nonresident taxpayer in arr iv ing at.  New York taxable income.

FINDINGS OF FACT

Apr i I

The t imely not ices of def ic iency herein dated l larch 24, 1978 and

1980 asser t  an  income tax  de f ic iency  aga ins t  pe t i t ioners  as  fo l lows:

1 .

4 ,

1975  -
7976 -
TotaI

Addit ional Tax Due
or  Tax  Def ic ienc ies

$  4 , 2 2 8 . 0 3
8  , 3 9  1  . 5 9

$r2 ,6 t9  .62

Penalty &/or
In te res t Balance Due

2. In connect ion with

Audit Changes dated January

$  697 .11  $4 ,925 .74
5  ,576  .46  13  ,908  .  05

$6 ,213 .57  $18 ,833 .19

the deficiency for the year 1975, a Statement of

31, 1978 was issued with the fol lowing explanation:

"Losses not der ived from or connected with New York State
sources are not deduct ible by a nonresident taxpayer in arr iv ing at
New York taxable income. Therefore, ross from Lockwood Drive co. is
excluded in determining your New York taxable income.

A ret i r ing partner cont inues to be a partner for income tax purposes
unt i l  h is interest in the partnership has been completely l iquidated.
A ret i rement payment to a ret i r ing partner const i tutes a guaranteed
payment taxable as ordinary income for New York State tax purposes.

COMPUTATION:
Ordtnary partnership income
Retirement payment
Less: Addit ional 1st year depreciat ion
L e s s :
Tota l
New York partnership al locat ion
New York partnership income
New York partnership loss -  221
A d j u s r m e n r  ( $ 2 , 5 0 0 . 0 0  x  9 0 . 9 5 % )
Total  income
Unincorpora ted  bus iness  tax  mod i f i ca t ion  ($4 ,807.00  x  90 .85%)
Total New York income
New York  i remized deducr ions  (9161 ,997.00 /91S7,327.00  x

$ 2 2 , 2 7 O  . O O )

$159 ,736 .00
25 ,000 .  00

(  1e3 .  oo)
Bus iness  expenses  ($159  ,736 .00 /9222 ,236 .00  x  g5  ,629 .00 )  (4 ,046 .00 )

$180 ,497  . 00
90 .8s%

$ 163 ,  982.0A
(4 ,091  .  oo )
(2 ,277 .00 )

$  157  ,630  .  00
4 .367  . 00

$161 ,997  . 00

19  , 207  . 00

percentage

West 82nd SLreet Co.



Balance
Persona l  exempt ions  ($1r950.00
Taxable income
New York tax on income
Add: Tax surcharge
Balance Due
Less: Tax previously stated

Refund previously issued

x 86.48%)
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$  15  ,804 .  00
69 .54

$L42 ,790 .00
1 ,586 .00

$  141  ,  104 .  00
$  19 ,475 .60

486.89
F-Tr:edEe

75.734.46

Interest
TOTAI DUE

ADDITIONAI, PERSONAI I}fCOIIE TAX DUE

3. In connect ion with the def ic iency for the year 1976, a Statement of

Audit  Changes dated May 15, 1978 was issued with rhe fol lowing ( in part)

explanat ion:

"Sect ion 637(b) of the New York Tax Law provides that in determining
the source of a nonresident partner 's income, no effect shal l  be
given to a provision in the partnership agreement which al locates to
a partner the income from a part icular of f ice or source.

Accordingly, your i.ncome from the partnership Mudge, Rose, Guthrie &
Alexander includible in New York adjusted gross income is determined
by applying the partnership allocation perceotage to retirement
paSrments and interest on capital received from such partnership.

Pena l t ies  a re  imposed under  Sec t ion  685(a) (1 )  ana (a ) (2 )  fo r  fa i lu re
to f i le a return and pay balance due.

The standard deduction and one exemption are allowed in determining
your tax l iabi l i ty.

Your New York City nonresident

COMPUTATION:
=---+:-

Ketirement payment
Interest on capital

earnings tax l iabi l i ty is shown below.

Total distributive share
Partnership al locat ion percentage
New York income
Standard deduct ion
Balance
Personal exemption
Taxable income
New York tax on income
Add: tax surcharge
New York City nonresident earnings

BALAI{CE DIIE

$4 ,228 .03
645 .91

$fl[]Jl!f''

$65  ,473  .  88
3 ,863 .  34

$69,337 .22
94 .78

i6u7fr.82
, 2 , 000 .00

$63,777 .82
650 .00

tr5;667:62
$6,770 .17

r94.25
427 .17

$  8 ,391 .59
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Pena l t ies  per  Sec t ion  685(a) (1 )  and (a ) (2 )  2 ,433.54
In te res t  771.93
rorAt DIIE 5fi159710,6''

4. The pet i t ioners herein are Arthur M. Becker and his wife Faye S.

Becker .

5. During the years in issue pet i t ioners were residents of the State of

Maryland

6. For a pet iod beginning several  years pr ior to January 1, 1975 and

ending June 30, 7975, pet i t ioner Arthur U. Becker was a ful l  partner of Mudge,

Rose, Gutherie & Alexander ("Mudge, Rose"),  a law f i rn having i ts pr incipal

off ice and place of business in New York City.  I Ie worked out of Mudge, Rose's

Wash ing ton ,  D.C.  o f f i ce .

7. Pet i t ioner Faye S. Becker neither had nor is al leged to have had any

taxable New York State or New York City income for the years in issue.

8. On or about December 7, 1977, pet i t ioners f i led an amended Form IT-209

for 1975. This amended return was f i led after pet i t ioners learned that the

losses from a real estate partnership (Lockwood Drive Co.) doing business in

Maryland had been erroneously deducted on the original Form IT-2O9. The

amended re tu rn  re f lec ted  a  to ta l  tax  o f  $17,321.00  and the  add i t iona l  $11517.00

due was paid at the t ime of f i l ing. Accordiogly,  Issue No. f f f ,  herein, has

been settled and is no longer in contention.

9. The def ic iency issued l larch 24, 1978, for tax year 1975, fai led to

al low pet i t ioners credit  for $1,517.00 paid with the amended return f i led per

Finding of Fact ' r8r '  supra.

10. Pet i t ioner Arthur M. Becker attained the age of 65 years pr ior to

December 31, 1974; he ret i red from Mudge, Rose effect ive June 30r 7975.
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11 .  Between Ju ly  1 ,1975 and December  31 ,  1975 Ar thur  M.  Becker  rece ived

pension payments from Mudge, Rose total ing $25r000.00 and during L976 he

received pension payments total ing $65r473.88. The pension palnnents were

received pursuant to Art ic le VII  paragraph 5(a)(1) of the Mudge, Rose partnership

agreement.

72. Art ic le Vff  paragraph 5(a)(t)  of  the partnership agreenent provided

that any partner who ret i red on December 31st of  the year in which he reached

the age of 65, or on the last day of any month thereafter,  would be ent i t led to

a pension for Li fe.  The amount of such pension was to be based on the lesser

of $200r000 or the average of the ret i r ing partner 's highest annual earnings

from the firm for any five of the ten years preceding the year in which he

became 65. During the twelve months following retirement, the partner was to

receive 30 percent of this base, in the second twelve months, 25 percent,  in

the third twelve month period, 20 percent,  and thereafter in each succeeding

twelve month period, 15 percent.

13. The statements of audit  changes assert  that 90.85 percent of the 1975

pension paSrments were subject to New York State income tax and 94.78 percent of

the 1976 pension paynents were subject to New York State and New York City

income taxes.

74. The pet i t ion f i led for 7976 indicated that i f  the Not ice of Def ic iency

was sustained and the ret i rement income was held subject to New York State

income tax, pet i t ioners should l ikewise be al lowed to i temize their  New York

deduct ion as was done for Federal  tax purposes. Addit ional ly,  the pet i t ion

requested that the def ic iency be recomputed on the basis of a joinL return or a

combined separate return, whichever resulted in a lower tax. No test imony or

evidence concerning the above adduced at the hearing.



15.  Ar thur  M.  Becker

income tax return for the
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did not f i le a New York

year 1976 on the advice

CONCIUSIONS OF TAI.{

State and New York City

o f  counse l .

A .  That  Treasury  Regu la t ion  Sec t ion  1 .707-1(c )  p rov ides  tha t  guaranteed

paJrments are regarded as a partnerrs distr ibut ive share of ordinary incomel

therefore, the guaranteed paynents are considered to be a distr ibut ion of

partnership income and accordingly are subject to New York State personal

income tax to the extent such distr ibut ion is der ived from New York sources (20

NYCRR 134).  Addit ional ly,  such guaranteed pa)rments are subject to New York

City nonresident earnings tax to the extent such distr ibut ion is der ived from

New York  C i ty  sources  (U46-2 .0) .

B. That pet i t ioner Arthur M. Becker 's fai lure to f i le a Nevr York State

and New York City tax returns for the tax year 7976 was due to reasonable

cause;  there fore ,  the  pena l t ies  a re  cance l led .

C. That the pet i t ions herein are granted to the extent indicated in

Conclusion of Law "B" and Finding of Fact "9",  and that except as so granted,

they are in al l  other respects denied.

DATED: A1bany, New York STATE TAX COMMISSION

j * i  r r ,  ' " ; ' i ' -

-e---'*

STATE TAX COMMISSION


