
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

J o e l  E .

for Redeterminat ion of
of a Determinat ion or a
Tax under Art ic le 22 &
Year  1976.

& Susan Bickel

a Def ic iency or a Revision
Refund of NYS & NYC Income

30 of the Tax law for the

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Joel E. & Susan Bickel,  the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joe l  E .  &  Susan B icke l
108 Seaf ie ld  Ln .
I{esthampton Beach, NY 11978

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exi lusive care and cuitody of
Lhe United States Postal  Service within the Stat.e of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3rd  day  o f  December ,  1982.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX I,AW
sEcTroN 1 74

the said
o n  s a i d

is the pet i t ioner
the last known address
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a Def ic iency or a Revision
Refund of NYS & NYC Income

30 of the Tax Law for the

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Richard Melchner the representat ive of the pet i t ioner in
the wiLhin proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Richard Melchner
Sa l tzman,  Me lchner  &  Co.
545 Fif th Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
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herein and that the address set forth on

the representat ive
said wrapper is the

Sworn to before me this
3rd  day  o f  December ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 3. 7982

Joe l  E .  &  Susan B icke l
108 Seaf ie ld  Ln .
Westhampton Beach,  NY 11978

D e a r  M r .  &  M r s .  B i c k e l :

P lease Lake no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausLed your r ight of  review at the administrat ive leve1.
Pursuant to sect ion(s) 690 & 1312 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i l  (518) 451-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Richard Melchner
Sa l tzman,  Me lchner  &  Co.
545 Fif th Ave.
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOEI E. BICKEI and SUSAN BICKEI

for Redeterminat ion of a Def ic iency or fot
Refund of Personal Income Tax under Art ic les
22 and 30 of the Tax law for the Year 7976.

DECISION

Peti t ioners, Joel E. Bickel and Susan Bickel,  108 Seaf ield Lane, l lesthampton

Beach,  New York  11978,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of New York State personal income tax under Art ic le 22 of the Tax

Law and New York City personal income tax under Art ic le 30 of the Tax Law for

the year 1976 (IiIe No. 29042).

A sma1l claims hearing was held before

at the off ices of the State Tax Commission,

N e w  Y o r k  o n  D e c e n b e r  1 5 ,  1 9 8 1  a t  1 : 1 5  P . U .

M e l c h n e r  &  C o . ,  ( R i c h a r d  M e l c h n e r ,  C . P . A . ) .

R a l p h  J .  V e c c h i o ,  E s q .  ( K e v i n  C a h i l l ,  E s q . ,

ISSUE

t { i l l iam Valcarcel,  Hearing Off icer,

Two World Trade Center,  New York,

Petitioner appeared by Saltzmara,

The Audit  Divis ion appeared by

o f  c o u n s e l ) .

of  New York City in 1976

City personal income tax

Whether pet i t ioners

and,  as  such,  sub jec t  to

were resident individuals

the imposit ion of New York

FINDINGS OF FACT

1.  Pet . i t ioners ,  Joe I  E .  B icke l  and Susan B icke l ,  husband and w i fe ,  t ime ly

f i led a New York State Income Tax Resident Return (Form IT-207/208) and a

Nonresident Earnings Tax Return for the City of New York (Form NYC-203) for

the year L976. Pet i t ioners l isted their  address on each of these returns as

108 Seaf ie ld  Lane,  Westhampton Beach,  New York  11978.
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2.  0n 0ctober  4,  1979 the Audi t .  Div is ion issued to pet i t ioners a Not ice

of  Def ic iency asser t ing addi t ional  tax due for  1976 in  the amount  of  $51046.95

plus in terest .

3. A Statement of Audit  Changes dated March 8, 1979 explained the above

asser ted  de f ic iency .  I t  was  based on  a  recomputa t ion  o f  pe t i t ioners '  7976 tax

l iabi l i ty to ref lect imposit ion of unincorporated business Lax on pet i t ionersr

business act iv i t ies and imposit ion of New York City resident income tax on the

basis that pet i t ioners maintained a permanent place of abode in New York City

and spent more than 183 days in New York City in 7976. After al lowing pet i t ioners

an addit . ional $2 ,725.14 of business expenses, the recomputat ion resulted in

add i t iona l  tax  due as  fo l lows:

New York State personal income tax due
New York City personal income tax due
Unincorporated Business Tax due
Equa ls :
Less :  tax  p rev ious ly  pa id
Equals:  totaf tax due

9  , 080 .43
2 ,687  . 52
3 .408  .  18

$  15  ,  176 .  13
(10 ,129 .  18 )
$  5  , 046  . 95

4. At a pre-hearing conference, pet i t ioners and the Audit  Divis ion agreed

to cancel lat ion of the unincorporated business tax. The amount of the above

asserted def ic iency was reduced t .o $1 ,638.77 (plus minimum statutory interest)

and the only rernaining issue concerns whether pet i t ioners were New York City

residents subject to the imposit ion of New York City personal income tax in

7 9 7 6 .

5. Pet i t ioners purchased a home in l r lesthampton Beach, New York in October,

I971.  Subsequent ly ,  in  June o f  1975,  pe t i t ioners  purchased a  coopera t ive

apartment located on East 79th Street in New York City.

6 .  Accord ing  to  pe t i t ioners t  tes t imony the i r  son  su f fe rs  f rom dys lex ia ,  a

Lype of learning disabi l i ty,  and that part  of  the recommended treatment for his
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disabi l i ty involves providing an educat ional environment of individual ized

instruct ion in classes containing a smal l  number of students. Also recommended

was pr ivate tutor ing and speech therapy. Since pet i t ioners fel t  this type of

special ized educat ional environment was not avai lable in the l {esthampton Beach

schools,  they had their  son attend pr ivate schools located in New York City

which provided the recommended type of educat ional environment.

7 .  In  1976,  pe t i t ioners '  son  a t tended the  V i l lage  Communi ty  Schoo l

Iocated on West 10th Street in New York City,  where he was enrol led as a day

student only.  At the end of the school day he would ei ther return to pet i t ioners'

East 79th Street apartment or go to a family relat ive's home in New York City.

During the summer months when school was not in session, he l ived at pet i t ioners'

Llesthampton Beach home.

8. Pet i t ioners test i f ied the Vi l lage Community School was in session for

less than 180 days per year,  and that their  son returned after school to the

East 79th Street apartment on "approximately one-hundred (100) days" in I976.

9. Pet i t ioners further test i f ied they used the East 79th Street apartment

on ' rabout one-hundred (100) days" in I976. Pet i t ioner Susan Bickel f requent ly

met pet i t ioners'  son there at the conclusion of his school day. Pet i t ioner

Joel E. Bickel used the East 79th Street apartment from 'r t ime to t ime" for

entertainment purposes in connect ion with his work as a salesman for two

companies, and also occasional ly st .ayed there at night rather than return to

Westhampton Beach when he was in New York City on business.

10 .  Dur ing  1976,  Mr .  B icke l  was  invo lved as  an  inves tor  in  Tu th i l l  Assoc ia tes ,

a real estate business in l /esthampton Beach. He test i f ied this business

occupied about one-half  of  his working days in Westhampton Beach. He did no

bus iness  fo r  Tu th i l l  Assoc ia tes  in  New York  C i tv .
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11. Pet i t ioners were issued dr ivers l icences and registered their  cars as

residents of l r lesthampton Beach. They voted in Westhampton Beach in 1976, as

wel l  as in al l  other years since they bought their  home in Westhampton Beach.

L2. Pet i t ioners received most of their  mai l  at  the Westhampton Beach

address ,  a l though serv ice  b i l l s  (such as  te lephone b i l l s  and u t i l i t y  b i l l s )  fo r

the East 79th StreeL apartment were senL direct ly to that apartment.  Pet i t ioners

maintained one personal checking account and one savings account in New York

City (Mrs. Bicke1 also had a savings account in her name only in New York

City) ,  but these were not pet i t ioners'  pr incipal or regular ly used bank accounts.

13. Pet i t ioners did not belong to any social  c lubs in New York City in

1976. They were, however,  members of a synogogue (Temple shaaray Tef i la)

Iocated in New York City.  In addit ion, receipts for donat ions of used clothing

in 1975 to a part icular thr i f t  shop located in New York City l ist  Mrs. Bickel,

the donor,  as residing at the East 79th Street apartment address. However,

pet i t ioners test i f ied the donat ions were made in support  of  this part icular

shop as opposed to other shops as an accommodation to one of their  Westhampton

Beach neighbors.

74. A schedule dated December 28, 1978 and submitted into evidence at the

hearing by petitioners purports to show the days petitioners spent in Westhampton

Beach in 7976. However,  this schedule is not supported by test imony or any

other evidence as to i ts preparat ion or specif ic contents.

15. Pet i t ioners paid approximately thir ty thousand dol lars ($30,000.00) to

purchase their  East 79th Street apartment,  excluding furnishings which pet i t ioners

suppl ied themselves. According to pet i t ioners'  test imony, they purchased the

apartment because they felt it was a good investment and also for the convenience

of having a place to take their  son after school or af ter sessions with his
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tutor or speech therapist. Prior to purchase of the East 79th Street apartment,

petit ioners had rented an apartment in New York City located on 16th Street for

the purpose of having a convenient place to take their son after school.

CONCIUSIONS OF tAW

A. That sect ion 1305(a)(2) of the Tax Law provides in pert inent part  that

a  c i ty  res ident  ind iv idua l  inc ludes  an  ind iv idua l ' r . . .who is  no t  domic i led  in

such ci ty but maintains a permanent place of abode in such ci ty and spends in

the aggregate more than one hundred eighty-three days of the taxable year in

s u c h  c i t y r . . . t t .

B. That regulat ions of the State Tax Commission in pert inent part  provide:

"A person can have only one domici le.  I f  he has two or
more homes, his dornici le is the one which he regards and uses
as  h is  permanent  home."  [20  NYCRR 702.2(d) (4 ) ] .

Furthermore, " Ia]  permanent place of abode means a dwel l ing place

permanently maintained by the taxpayer,  whether or not owned by himr.. ."  I20

NYCRR I02 .2(e)1 .

C. That pet i t ioners were domici led in Westhampton Beach and not in New

York City in 1976. However,  pet i t ioners did maintain a permanent place of

abode in New York City in L976. Pet i t ioners have fai led to provide suff ic ient

credible evidence to sustain the burden of proving that they spent in the

aggregate less than 183 days in New York City in 7976. Accordingly,  pet i t ioners

were resident individuals of New York City in 1976 and, as such, subject to the

imposit ion of the New York City personal income tax on residents under Art ic le

30 of the Tax law for that year.

D. That the pet i t ion of Joel E. Bickel and Susan Bicke1 is granted to the

extent indicated in Finding of Fact "4",  and is in al l  other respects denied.

The Audit  Divis ion is hereby directed to modify the Not ice of Def ic iency issued
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October 4, 1979 to ref lect the agreement

(see Finding of Fact "4") and the Not ice

with such minimum statutory interest as

DATED: Albany, New York

DIC 0 31982

reached at the pre-hearing conference

of Deficiency as so modif ied together

may be lawful ly owing is sustained.

STATE TAX COI'IMISSION

A<t ttJ e
T I


