
STATE OF NEI,'I YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Irv ing Beck
and Geraldine Beck AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax law for the
Years  7972 & 7973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon frving Beck and Geraldine Beck, the pet i t ioners in the
wi th in  p roceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
postpa id  l r r rapper  addressed as  fo l lows:

frving Beck
and Geraldine Beck
1010 F i f th  Ave.
New York ,  NY 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9th day of November, 1982.

I'UTHOI{IZED T0 A
OATHS PURSUAI.IT
SECTIO}I 174

llTtINISTER

tha t  the  sa id  addressee
forth on said wrapl*r  is

is the pet i t ioner
the last known address

TO TAX !AW



STATE OF NEI,d YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Irv ing Beck
and Geraldine Beck AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax law for the
Y e a r s  7 9 7 2  & , 7 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Bernard Rappaport  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Bernard Rappaport
Seymour, Schneidman & Associates
405 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusLody o f
the United States Postal  Service within the State of New York.

the representat ive
said wrapper is the

A|LI'I

?0
{ ISTER

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forthT on
lasL known address of the representat ive of the pet i t ioner

Sworn to before me this
9th day of November, 1982.

t *tt

L-r /. Ii'l ii ::'l i:1 Si i i,tl.iT
s I i  t iu , i  1 "74
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

I rv ing  Beck
and Geraldine Beck
1010 F i f th  Ave.
New York, NY 10028

D e a r  M r .  &  M r s .  B e c k :

P lease take  no t ice  o f  the  Dec is ion  o f
herewith.

November 9, 7982

the State Tax Commission enclosed

You have now exhausted your right of review
Pursuant  to  sec t ion(s )  690 & 722 o f  the  Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of  the State of New York,
the  da te  o f  th is  no t ice .

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 1.2227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Bernard Rappaport
Seymour, Schneidman & Associates
405 Park Ave.
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

IRVING BECK and GERATDINE BECK

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Tax under Art ic les 22 and 23 of the
Tax law for the Years 7972 and 1973.

1 .  Pet i t ioner

resident return for

Irv ing Beck f i led a single

1972 and a joint New York

New York State

State income tax

DECISION

income tax

resident return,

Pet i t ioners frv ing Beck and Geraldine Beck, 1010 f i f th Avenue, New York,

New York 10028, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income and unincorporated business taxes under Art ic les 22

and 23 of the Tax Law for the years !972 and 1973 (Fi fe No. 27998).

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  0c tober  29 ,1981 a t  9 :15  A.M.  Pet i t ioners  appeared w i th  Bernard

Rappaport ,  CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Alexander

I , r l e i s s ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether pet i t ioner Irv ing Beck's act iv i t ies as an outside salesman

const i tutes the carrying on of an unincorporated business, the income from

which is subject to the imposit ion of unincorporated business tax.

I I .  Llhether pet i t ioner Irv ing Beck's fai lure to f i le unincorporated

business tax returns for 1972 and 1973 was due to reasonable cause.

FINDINGS OF FACT
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with pet i t ioner Geraldine Beck, for 7973. Pet i t ioner Irv ing Beck did not f i le

unincorporated business tax returns for 1972 and 1973.

2. 0n February 10, 1979, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners covering the above years. For 7972, personal income

tax  o f  $185.00  was proposed,  together  w i th  un incorpora ted  bus iness  tax  o f

$ 2 , 2 3 7 . 1 1  p l u s  p e n a l t i e s  p u r s u a n t  t o  s e c t i o n  6 8 5  s u b s e c t i o n s  ( a ) ( t )  a n d  ( a ) ( Z )

o f  the  Tax  L lw and in te res t .  For  1973,  un incorporaLed bus iness  tax  o f  $2r151.49

was proposed,  less  a  persona l  income tax  c red i t  o f  $92.15 ,  p lus  pena l t ies

pursuant  to  sec t ion  685 subsec t ions  (a ) (1 )  and (a ) (2 )  o f  the  Tax  t raw and

interest.  The Statement of Audit  Changes was issued on the bases that pet i t ioners

fai led to report  changes made to their  income by the Internal Revenue Service

and tha t  pe t i t ioner  I rv ing  Beck 's  ac t i v i t y ,  as  an  ou ts ide  sa lesman,  was sub jec t

to the unincorporated business Lax.

Based on said Statement of Audit  Changes, the Audit  Divis ion issued, under

date  o f  March  30 ,  1 .979 ,  a  separa te  Not ice  o f  Def ic iency  fo r  each o f  the  years

in issue. However,  the not ices of def ic iency vJere incorrect s ince the def ic iencies

were reversed. The 7972 tax l iabi l i ty was shown on the 1973 Notice of Def ic iency;

the  1973 t .ax  l iab i l i t y  was  shown on the  1972 Not ice  o f  Def ic iency .  In  add i t ion ,

the Audit  Divis ion fai led to credit  the personal income tax overpayment of

$92.15  due pe t i t ioners  aga ins t  the  un incorpora ted  bus iness  tax  due fo r  L973.

3. At the hearing, the pet i t ioners st . ipulated that they agreed to the

audit  adjustments as such related to personal income tax.

4. Pet i t ioner Irv ing Beck began his employment with Cot ler 's Slacks and

Jeans (here ina f te r  Cot le rs )  as  an  o f f i ce  boy .  Somet ime therea f t .e r ,  Cot le rs

began training him as a salesman. Upon complet ion of his training, he was

assigned to service accounts located in the metropol i tan area. Subsequent ly,
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he was ass igned to  serv ice  a  few out  o f  s ta te  c l ien ts .  In  add i t ion ,  i f  sa les

generated by pet. i t ioner were fal l ing and/or i f  payments from his customers were

lagging, Cot lers '  sales manager would accompany pet i t ioner to the problem

customer in an attempt Lo rect i fy the si tuat ion.

5 .  Cot le rs  per iod ica l l y  requ i red  pe t i t ioner  I rv ing  Beck  to  a t tend to  i t s

customers needs at i ts showroom, main store and trade shows.

6. Pet i t ioner frv ing Beck was under the supervision of his sales manager

who cont inual ly instructed him as to the detai ls and means by which merchandise

was to  be  presented  to  Cot le rs r  cus tomers .  In  add i t ion ,  h is  schedu le  o f

appointment.s was subjecl  to change and/or approval of  Cot lers '  sales manager

whom he was required to contact several  t imes a day.

7. Pet i t ioner Irv ing Beck received a f ixed weekly salary in addit ion to a

s a l e s  o v e r r i d e .

8. Pet i t ioner Irv ing Beck required Cot lersr approval as to when he could

take  h is  pa id  vacat ion .

9. Pet i t ioner Irv ing Beck was prohibi ted by Cot lers from taking on any

other l ines and,for represent ing any other pr incipals for the subject years.

10. Pet i t ioner Irv ing Beck was not reimbursed for any sel l ing expense

incur red  by  h im on beha l f  o f  h is  ac t i v i t ies .

11. Pet i t ioner frv ing Beck, for 7972, f i led wiLh the Internal Revenue

Serv ice  a  Schedu le  C,  Form 1040,  fo r  the  income der ived  f rom sa les ,  c la iming

various business expenses incurred in connect. ion with his sel l ing act iv i t ies.

12. Cot lers paid unemployment insurance, disabi l i ty insurance and workmen's

compensat ion for pet i t ioner Irv ing Beck. However,  there r ,eas no provision for

the withholding of State and Federal  taxes from pet i t ioner 's income.
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CONCTUSIONS OF IAW

A. That pet i t ioner frv ing Beck's sel l ing act iv i t ies were guided by and

under the supervision of Cot lers I  sales manager who was concerned both with the

results obtained by pet i t ioner,  and that the means used by him in obtaining

said results compl ied with Cot lerst  pol ic ies and requirenents. That the extent

of dominion and control  exercised by Cot lers over pet i t ioner Irv ing Beck's

activities established an employer-employee relaLionship within the meaning and

intenL of sect ion 703(b) of the Tax law. Therefore, the income earned by

pet i t ioner Irv ing Beck from Cotler 's Slacks and Jeans for the subject years vras

derived as an employee and is not subject to unincorporated business tax.

B .  That  the  issue o f  pena l t ies  based on  pe t i t ioner ts  fa i lu re  to  f i le

unincorporated business tax returns for subject years is rendered moot per

Conc lus ion  o f  Law t tA t t ,  supra .

C. That the Audit  Divis ion is hereby directed to modify the not ices of

def ic iency dated March 30, 1979, to be consistent with the decision determined

here in ;  and tha t  the  no t ices  o f  de f ic iency ,  as  mod i f ied ,  a re  sus ta ined,

together with such interest as may be lawful ly due.

DATED: A1bany, New York STATE TAX COMMISSI0N

N0v 0I 1982


