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STATE TAX COMMISSION

Mar t in

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 ot
L 9 7 4 .

In the Matter o f  the  Pet i t ion
o f

E .  B a r z e l a y

Def ic iency  or  a  Rev is ion
Refund of Personal Income
the Tax Law for the Year

AFFIDAVIT OF MAITING

StaLe of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of June, 7982, he served the within not j-ce of Decision by cert i f ied
mai l  upon Mart in E. Barzelay, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Mar t in  E .  Barze lay
205 Janet  Dr .
Syracuse, NY 13224

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) undei the exclusive care and cuslody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4th day of June, 7982.

sa id  addressee is  the  pe t i t ioner
s a i d wrapDer 1s

that the
forth on
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mart in E. Barzelay

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of PersonaL fncome
Tax under Art ic le 22 of the Tax Law for the Year
L974

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i f ioner.

AT'FIDAVIT OF UAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enrployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of June, 7982, he served the within not ice of Decision by cert i f ied
mai l  upon Lowel l  L.  Seif ter the representat ive of the pet i t ioner in the r+i thin
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Lowel l  L .  Se i f te r
1650 One l incoln Center
Syracuse,  NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exl lusive care and cui lody of
the United States Postal  Service within the State of New York.

the representative
said wrapper is the

Sworn to before me this
4 th  day  o f  June,  1982.



STATE OF NETV YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 4, 1982

Martin E. Barzelay
205 Jaoet Dr.
Syracuse, NY 13224

Dear Mr.  Barzelay:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative 1evel.
Pursuant to section(s) 690 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted uoder
Article 78 of the Civil Practice laws and Rules, and nust be courmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wiLh this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone ll (518) 457-2070

Very truly yours,

STATE TN( CO}fiISSION

cc; Petit ioner's Representative
lowell l .  Seifter
1650 One Lincoln Center
Syracuse, NY 13202
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MARTIN E. BARZEIAY

for RedeterminaLion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax traw for the year
1 9 7 4 .

DECISION

Peti t ioner,  Mart in E. Barzelay, 205 Janet Drive, Syracuse, New Yotk 13224,

f i ted a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le No. 20272).

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  h l r igh t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, 333 East l , /ashington Street,  Syracuse,

New York ,  on  June 13 ,  1980 a t  9 :15  A.M.  Pet i t ioner ,  Mar t in  E .  Barze lay ,

appeared with Lowel l  Lapin Seif ter,  Esq..  The Audit  Divis ion appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( P a u l  A .  L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether the method in computing the modif icat ion in sect ion 6I2(b) (7) is

to be determined by the taxable year of the professional service corporat ion or

the tax yeat of the pet i t ioner.

FINDINGS OF FACT

1. Pet i t ioner,  Mart in E. BarzeIay, and his wife,  t imely f i led a New York

State Combined fncome Tax Return for 1974 on which pet i t ioner Mart in E. BarzeLay

reported a modif icat ion pursuant to sect ion 612 of the Tax Law in the amount of

$ 3 , 0 6 8  . 0 0  .

2 .  0n  June 27 ,  7977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

with the fol lowing explanat ion:
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"As a result  of  the audit  of  your 7974 return, the changes are
made as  fo l lows:

The l ine 2 Modif icat ion or iginal ly f i led incorrecLly has been
amended and the copy of the amended rT-2102.1 has been adjusted as
f o l l o w s :

S e c t i o n  6 1 2 ( b ) ( 7 )  M o d i f i c a t i o n  p e r  I T - 2 1 0 2 . 1  P . C .  a m e n d e d :

When an employee-shareholder is on a calendar year basis for
\974,  and the  Pro fess iona l  Serv ice  Corpora t ion  is  on  a  f i sca l  year
basis ending in 1974, the old Federal  deduct ion l imitat ion, the
Iessor  o f  10 / "  o f  earned income or  $2 ,500 w i l l  app ty .  Th is  po l i cy  i s
cons is ten t  w i th  Federa l  Techn ica l  fn fo rmat ion  Re lease 1334.

Sec t i on  162 (b ) (8 )  913 ,200  x  4 .95% =  9653 .00
PSC Modi f icat ion as Reported $9 ,196 .00
Less  :  10o/  Earned f  nome or  $2  ,500 2  ,500 .  00
S e c t i o n  6 1 2 ( b ) ( 7 )  C o r r e c t e d  P S C  M o d i f i c a r i o n  6 , 6 9 6 : O d
A d d :  M o d i f i c a t i o n  P e r  6 1 2 ( 6 ) ( B )  ( s i c )

13 ,200  x  4 .95%
Total  PSC Modi f icat ion

653 .00-1;t4e.oo
Modi f i ca t ion  Or ig ina l l y  Repor ted  on  Return  3 ,068.00
Addit ional Taxable Income $4 ,281  .  00 "

Accordingly,  the Not ice imposed addit ional personal income tax of

$ 6 4 2 . 1 5 ,  p l u s  i n t e r e s t  o f  $ 1 2 0 . 0 8 ,  f o r  a  t o t a l  d u e  o f  9 7 6 2 . 2 3 .

3 .  Pet i t ioner ,  repor t ing  on  a  ca lendar  year  bas is ,  was  an  employee-

shareholder in a professional service corporat ion which reported on the basis

of a f iscal  year ending November 30.

Sec t ion  6 I2 (b) (7 )  o f  the  Tax  Law requ i res  a  shareho lder  in  a  p ro fess iona l

service corporat ion to add to his Federal  adjusted gross income, in computing

his New York adjusted gross income, the amount deduct ible by the corporat ion

for i ts taxable year ending in or with the taxpayerts taxable year for contr ibu-

t ions on behalf  of  the taxpayer to a qual i f ied ret i rement income plan, reduced

by the maximum amount that would be deductible by such taxpayer for contributions

to a qual i f ied ret i rement income plan i f  he were a sel f-employed individual.
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Under the Employee Retirement Income Securi ty Act of  7974, the maximum

deduct ion avai lable for sel f-employed individuals has been increased to 15

percent  o f  earned income up to  $7r500.00 ,  e f fec t i ve  fo r  taxab le  years  beg inn ing

af te r  December  31 ,  I973.

4. The Audit  Dj-vis ion contended the l imit  should be $2,500.00 based on an

interpretat ion of Federal  Technical  Information Release 1334 (hereinafter FTIR

1334),  which was issued by the Internal Revenue Service on January B, L975,

concerning the appl icat ion of the Employee Retirement fncome Securi ty Act of

L974, stated that the new l imits are not avai lable to partners who are calendar

year basis taxpayers and whose partnership is on f iscal-year with a taxable

year  beg inn ing  be fore  and end ing  a f te r  December  31 ,  I973.

The Audit  Divis ion argues that i f  the ' rsel f-employed individual ' r

re fe r red  to  in  sec t ion  612(b) (7 )  o f  the  Tax  Law was regarded as  a  par tner  in  a

partnership, the higher l imit  would not be avai lable to him i f  his corporat ion

was also considered the same as a partnership on a f iscal-year with a taxable

year  beg inn ing  be fore  and end ing  a f te r  December  31 ,  I973.

The Audit  Divis ion then further contended i ts interpretat ion of the

Ieg is la t i ve  h is to ry  wh ich  added sec t ion  612(b) (7 )  o f  the  Tax  Law,  lends  suppor t

to the view that the term "self-employed individualrr ,  as used in sect ion

672(b) (7) '  can reasonably be interpreted to mean a member of a partnership

Therefore, the pet i t ioner must be treated as a member of a partnership.

5 .  The pe t i t ioner  contended the  l im i t  shou ld  be  $7 ,500.00  in  tha t  the

Audit  Divis ion erred in applying FTIR 1334 to the si tuat ion of an employee-

shareho lder  o f  a  New York  S ta te  p ro fess iona l  serv ice  corpora t ion ,  s ince  FTIR

1334 dea ls  w i th  the  ques t ion  o f  when the  $7 ,500.00  (15  percent  Keogh cont r i -

but ion level)  is avai labl-e to partners of a partnership. The pet i t ioner
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argues that FTIR 1334 has nothing to do with an employee-shareholder of a

professional corporat ion and in the absence of any legal authori ty the Audit

D iv is ion 's  pos i t ion  is  a rb i t ra ry  and capr ic ious  and in  d i rec t  v io la t ion  o f  the

c lear  language o f  sec t ion  612(b) (7 )  o f  the  Tax  Law.

CONCIUSIONS 0F tAl,rl

A. That a modif icat ion increasing Federal  adjusted gross income is

requ i red  to  be  made pursuant  to  sec t ion  6L2(b) (7 )  o f  the  Tax  Law as  fo l lows:

"In the case of a taxpayer who is a shareholder of a
corporat ion organized under art ic le f i f teen of the business
corporat ion law, the amount.  which is deduct ible by such
corporat ion under paragraphs one, two or three of subdivis ion
(a) of sect ion four hundred four of the internal revenue
code for i ts taxable year ending in or with such taxpayer 's
taxable year for contr ibut ions paid on behalf  of  such
taxpayer minus the maximum amount which would be deductible
for federal  income tax purposes by such taxpayer under
sect ion sixty-two (7) of the internal revenue code or any
amendment thereto, i f  such taxpayer were a sel f-employed
ind iv idua l . ' r

B. That Internal Revenue Service Technical  Information Release No. 1334

1 lH-3  c lear ly  ind ica tes  tha t  the  new cont r ibu t ion  l im i ts  ($7r500.00  or  15

percent) are appl icable where a partnership's taxable year began after

December 31, 1973 without regard to the taxable year of the individual.  That

i f  pet i t ioner were sel f-employed, he could assume a f iscal  year l ike the

professional service corporat. ion in which he was a shareholder.  Accordingly,

pet i t ioner is required for the year 7974 to increase his Federal  adjusted gross

income by the professional service corporat ionts contr ibut ions which were in

excess  o f  $2 ,500.00  or  10  percent  o f  earned income,  wh ichever  i s  lower .
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C. That the pet i t ion of Mart in E. Barzelay is denied and the Not ice of

Def ic iency dated June 27, 7977 is sustained together with such addit ional

interest as may be lawful ly owing.

DATED: Albany, New York

JUN 0 4 i982
COMMISSION


