
STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Tsvi & Nava Barak
AI'FIDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art.icle 22 of the Tax Law for the Year
1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, L982, he served the within not ice of Decision by cert i f ied
mai l  upon Tsvi & Nava Barak, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Tsvi & Nava Barak
43-10 K issena B lvd .
Flushing, NY 11355

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

is the pet i t ioner

Sworn to before me this
29th day of January, 7982.

that the
forth on

sa id  add ressee
said wrapper is
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

January 29, 1982

Tsvi & Nava Barak
43-10 K issena BIvd .
F lush ing ,  NY 11355

D e a r  M r .  &  M r s .  B a r a k :

Please take not ice of the Decision of the StaLe Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the date
o f  th is  noL ice .

fnqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone / f  (518) 451-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

TSVI and NAVA BARAK

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art.ic1e 22 of the Tax law for the Year
t972 .

DECISION

Peti t ioners, Tsvi  and Nava Barak, residing at 41-10 Kissena Boulevard,

Flushing, New York 1L355, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal incone tax under Article 22 of the Tax Law for the

yeat  7972 (F i le  No.  10937) .

A formal hearing was held before Nei l  Fabricant,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two [ ,Jor1d Trade Center,  New York, New

York ,  on  June 20 ,  L977 a t  l :45  P.M.  Pet i t ioner  Nava Barak  appeared pro  se .

The Audit  Divis ion appeared by Peter Crotty,  Esq. (Richard Kaufman, Esq.,  of

counsel)  .

rssuEs

I .  Whether a wife who is not legal ly separated may acquire a domici le of

her own.

I I .  Whether pet i t ioner Nava Barak was a non-domici l iary of New York State

i n  ! 9 7 2 .

III. Iy'hether petitioner Nava Barak was a nonresident during the year in

i s s u e .

FINDINGS OF FACT

1. Tsvi  and Nava Barak f i led joint  Federal  and New York State income tax

resident returns for the year 1972. Only the income of Tsvi  Barak was included.
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2. 0n November 24, 7975, the Audit  Divis ion issued a Statement of Audit

Changes against Tsvi  Barak and Nava Barak, his wife,  which stated:

"A wifers domici le general ly fol lows that of  her husband. 0n
the basis of information submitted, i t  appears the wife did not
maintain a residence outside New York state for the ent ire tax year
and is being considered a domici l iary of New York State. The tax
l iabi l i ty has been recomputed as shown.

$52 ,933  .  23

$ 6 , 7 5 1 . 6 2
In te res t  L1204.67
T o t a l  $ 7 , 3 5 6 . 2 3 "

Accordingly,  a Not ice of Def ic iency was issued against Tsvi  and Nava

Barak  on  November  24 ,1975 fo r  $7 ,356.23 .  Pet i t ioners  t . ime ly  f i led  a  pe t i t ion

with respect to said Not ice of Def ic ier icy.

3. 0n their  jo int  New York 7972 reLurn Mr. and Mrs. Barak indicated they

were marr ied. An exemption for Mrs. Barak was included on said return.

4. Pr ior to Apri l ,  1971, Tsvi  and Nava Barak were marr ied and l iv ing in a

co-operat ive apartment at 43-10 Kisseqa Boulevard, Flushing, New York, with

their  two chi ldren, aged 8 and 6. In Apri1,  L977, pet i t ioner Nava Barak

decided to l ive separate and apart  f rom her husband. They were not legal ly

separated. Pet. i t ioner removed her personal belongings and clothes from the

co-operat ive apartmenL. The chi ldren remained with the husband.

Recomputation

Total  Federal  adjusted gross
Deduct ions
Balance
Exenptions
Corrected taxable i .ncome

Tax on income
Tax surcharge
Total tax due
Tax previously stated

Personal Income Tax Due

]-ncome

$6 ,249 .98
156 .25

56766:25
254.6r

$60 ,  184 .99
4 ,657 .76

$55  , 533 .23
2 ,600 .  oo
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5. Pr ior to and subsequent to Apri l ,  1971, pet i t ioner Nava Barak was

co-owner of the co-operative apartment and she had the legal right. to return to

said apartment.

6. In August,  1971, pet i t ioner Nava Barak obtained a permanent job in

Stamford, Connect icut,  as sales manager for l lo l iday Magic, Inc.,  a cosmetics

distr ibutor.  She leased an apartnent in Stamford, Connect icut ef fect ive

October 1, 1971, and purchased furni ture and furnishings to equip said apartment,

intending to remain there pernanent ly.  Fron 0ctober,  1972 through Apri l ,  1973,

after having been promoted to regional v ice-president,  pet i t ioner Nava Barak

resided in a hotel  in Dal las, Texas.

7. Pet i t ioner Nava Barak submitted var ious hotel  receipts and cancel led

checks for the period Apri l  14, 1971 through Septenber 29, 1971 and for the

period October,  1971 through Septenber,  L972. These were submitted to substant iate

that she moved from the co-operative apartment, that she moved to Stamford,

Connecticut and that she traveled extensively during these periods. The

cancel led checks for 1971 were drawn on the Frankl in Nat ional Bank, Flushing,

New York, and her address pr inted on the checks was 43-10 Kissena Boulevard,

Flushing, New York. The cancelled checks for 1972 were drawn on The County

Trust Company, larchmont, New York, and her address printed on these checks was

43-10 Kissena Boulevard, Flushing, New York. A11 botel  receipts for 197L and

1972 which included an address, showed Mrs. Barak's address as 43-10 Kissena

Boulevard, Flushing, New York. Hotel  receipts and air l ine t ickets were submitted

for the period October,  \972 to December, 1.972 to substant iate Mr. Barakrs nove

Lo Texas and her travels during this period. The hotel  receipts for this

period which included an address also showed her address as Flushing, New York.
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8. Pet i t ioner Nava Barak and her husband were reconci led in May, 1973

when she quit her job and cane back to New York.

9. Petitioner Nava Barak did not spend more than 183 days in New York in

1 ,972.

CONCLUSIONS OF IAT.I

A. That a dornici le is the place which an individual intends to be his

permanent home and the place to which he intends to return whenever he may be

absent .  [20  NYCRR 102.2(d) (1 ) ] .  A  t lomic i le  once es tab l i shed cont inues  un t i l

the person in question moves to a oew locat.ion with the bona fide intention of

making his fixed and permanent home there. The burden is upon any person

assert ing a change of domici le to show that the necessary intent ions existed.

[20  NYCRR 102.2(d) (2 ) ] .  The ev idence must  be  c lear  and conv inc ing  to  es tab l i sh

required intent ion to effect a change in domici le (Matteg of Ugwqcm!, 192 N.Y.

2 3 8 ) .

B. That ordinari ly a wifers domici le fol lows that of  her husband, but i f

they are separated in fact she may under some circunstances acquire her own

separate domici le even though there is no judgment or decree of separat ion.

[20 NYCRR 1OZ(A)(S)]  fn this case the facts show that pet i t ioner Nava Barak

was in fact separated from her husband. However, the evidence submitted in

this case was not of a clear,  convincing nature to establ ish the required

intent ion to effect a change in domici le.

C. That a permanent place of abode means a dwelling place permanently

maintained by the taxpayer, whether or not owned by him, and will generally

include a dwel l ing place owned or leased by his or her spouse. In the case of

a person domici led in New York, the maintenance of a permanent place of abode

in this State is along suff ic ient to make him a resident for the ent ire year;
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the 183-day rule applies only to taxpayers who are not domiciled in New York.

[20 NYCRR 102.2(e)] .  Pet i t ioner Nava Barak was co-or^rner of the co-operat ive

apartment in Flushing, New York. Therefore, she r, \ ras a resident of New York

state within the meaning and intent of  sect ion 605(a) of the Tax Law.

D. That.  the pet i t ion of Tsvi  and Nava Barak is denied and the Not ice of

Def ic iency dated November 25, 1975 is sustained.

DATBD: Albany, New York

JAN 2 9 1982
ISSIONSTATE TAX
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STATE Otr' NEIC YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Tsvi & Nava Barak
AIT'IDAVIT OF I{AII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Lavr for the Year
1 9 7 2 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of March, 7982, he served the within not ice of Decision by cert i f ied
mail upon Tsvi & Nava Barak, the petitioner in the within proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Tsvi & Nava Barak
5 1 6  M a i n  S t .
Roosevelt Island, NY 10044

and by deposit ing same enclosed inia postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depositorSp under the exclusive care and custody of
the United States Posta} Service within the State of New York.

further says thair the said
address set forth on said

t
I

That deponent
herein and that the
of the pet i t ioner.

addressee
wrapper is

is the pet i t ioner
the last known address

Sworn to before me this
26th day of March, 1982.

:L
/l // /) '
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