
l. STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet.ition
o f

Dav id  G.  Ba i rd
and Mildred B. Baird

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Years 1960-1964, L968 & 1969.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says thaL he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon David G. Baird and Mildred B. Baird, the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

David G. Baird
and Mi ld red  B.  Ba i rd
28 Prospec t  Ave.
Montclair ,  NJ 07042

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of October,  1.982.

that the sa id  address is the petit ioner
forth sa id  wra is the last known address
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for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Years  1 .960-1964,  1968 & 1969.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
certified mail upon Sidney Meyers the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  rd rapper  addressed as  fo l lows:

Sidney Meyers
51 Chambers St.
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
Lhe United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representati
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STATE OF MId YORK

STATE TAX COMMISSION

In the Matter of
o f

David G.
and Mildred

the Pet i t ion

Ba i rd
B.  Ba i rd AFFIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Years  1960-1964 ,  1968  &  1969 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Lawrence E. Brinn, the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

lawrence E. Brinn
The Sherry Netherland
781 F i f rh  Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petit ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ion

the representative
aid wrapper is the

Sworn to
6th day

before me
of  0c tober ,

th is
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/ NEW YORK 12227

October 6, L982

David G. Baird
and Mi ld red  B.  Ba i rd
28 Prospect Ave.
Montclair ,  NJ A7042

D e a r  M r .  &  M r s .  B a i r d :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone # (518)  457-2A7A

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Sidney Meyers
51 Chambers St .
New York, NY 10007

and
Lawrence E. Brinn
The Sherry Netherland
781 Fi f th  Ave.
New York, NY IA022
Taxing Bureau's Representative



STATE 0F NEI/rr YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID G. BAIRD and MIIDRED B. BAIRD

for Redeterminat ion of Def ic iencies or for
Refunds of Personal fncome Taxes and
Unincorporated Business Taxes under Art ic les
22 and 23 of the Tax Law for the Years 1960
through 1964,  1968 and 7969.

DECISION

Pet . i t ioners ,  Dav id  G.  Ba i rd  and Mi ld red  B.  Ba i rd ,  28  Prospec t  Avenue,

Montclair ,  New Jersey 07042, f i led pet i t ions for redeterminat ion of def ic iencies

or for refunds of personal income taxes and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the years 1960 through 1964, 1968 and

7969 (F i le  Nos.  10104,  10105,  16444,  16445,  16446 and t6447) .

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  Apr i l  27 ,  1979 and was cont inued on  August  16 ,  1979,  september  26 ,

1979 and september 27, 7979. Pet i t ioners appeared by sidney Meyers, Esq. The

Aud i t  D iv is ion  appeared by  Peter  c ro t ty ,  Esq.  (J .  Er len  purcer l ,  Esq. ,  o f

c o u n s e l ) .

ISSUES

I. Whether the act iv i t ies of David G. Baird in arranging corporate

mergers and engaging in other f inancial  work const i tuted an unincorporated

b u s i n e s s .

I I  '  Whether such act. iv i t ies were carr ied on both within New York and

without New York for purposes of al locat ion of income for both personal income

tax and unincorporated business tax.

A formal  hear ing was held before Edward L.  Johnson,  Hear ing of f icer ,  a t
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\  I I I .  h /hether  losses f rom cer ta in o i l  invesLments can be deducted by David G.

Baird for  both personal  income tax and unincorporated business tax purposes.

FINDINGS OF FACT

1.  (a )  A  Not ice  o f  Def ic iency  was issued on  January  22r  1968 aga ins t

David G. Baird for the years 1960 through 1963 for addit ional personal income

tax  o f  $274,911.44 ,  un incorpora ted  bus iness  tax  o f  i941407.53 ,  pena l t ies ,

pursuant  to  sec t ion  685(a)  o f  the  Tax  Law,  o f  $23r601.88  and pena l t ies  pursuant

to  sec t ion  685(c )  o f  the  Tax  Law,  o f  $197.94  and in te res t  o f  $112,834.39 ,  fo r  a

t o t a l  o f  $ 5 0 5 , 9 5 3 . 1 8 .

(b )  A  Not ice  o f  Def ic iency  was issued on  January  22 ,  1968 aga ins t

Mi ldred B. Baird for addit ional personal income tax for the years 1960 through

1963 in  the  amount  o f  $6 ,559.39 ,  p lus  pena l ty ,  pursuant  to  sec t ion  685(c )  o f

t h e  T a x  L a w ,  o f  $ 1 2 3 . 2 0  a n d  i n t e r e s t  o f  $ 1 , 8 1 5 . 1 0 ,  f o r  a  t o t a l  o f  $ 8 , 4 9 7 . 6 9 .

(c )  A  Not ice  o f  Def ic iency  was issued on  Apr i l  10 ,  1968 aga ins t

Mi ld red  B.  Ba i rd  fo r  add i t iona l  persona l  income tax  o f  $114.32  fo r  the  year

1 9 6 4 ,  p l u s  i n t e r e s t  o f  $ 2 0 . 4 9 ,  f o r  a  t o t a l  o f  g 1 3 4 . 8 1 .

(d) A Not ice of Def ic iency lyas issued on October 6, 1975 against

David G. Baird and Mildred B. Baird for addit ional personal income tax for the

years  1968 and L969 in  the  amount  o f  $88r I94 .94 ,  p lus  pena l t ies ,  pursuant  to

s e c t i o n  6 8 5 ( b )  o f  t h e  T a x  l a w ,  o f  9 4 , 4 0 9 . 7 5  a n d  i n t e r e s t  o f  $ 3 2 1 3 0 7 . 9 7 ,  f o r  a

t o t a l  o f  $ 1 2 4  , 9 I 2 . 6 6 .

(e) A Not ice of Def ic iency was issued

David G. Baird for unincorporated business tax

o f  $ 8 6 , 2 2 0 . 4 4 ,  p l u s  i n t e r e s t  o f  $ 3 0 , 9 0 0 . 9 9  a n d

6 8 5 ( a ) ,  6 8 5 ( a ) ( r ) ,  6 8 5 ( a ) ( 2 )  a n d  s e c t i o n  6 8 5 ( b )

f o r  a  t o t a l  o f  $ 1 5 3 , 8 4 3 . 7 6 .

on  October  6 ,  1975 aga ins t

for 7968 and 1969 in the amount

pena l t ies ,  pursuant  to  sec t ion

o f  t h e  T a x  l a w ,  o f  $ 3 6  r 7 2 L . 7 3 ,
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2. (a)(1) The Notice of Def ic iency for 1960 through 1963 against David G.

Baird includes both personal income tax and unincorporated business tax which

I^ras asserted as a result  of  a f ie ld audit .

(a) (2) For 1962, the personal income tax as stated in the not ice

issued to  Dav id  G.  Ba i rd  i s  $102,785.94 .  Th is  i s  computed on  a  cor rec ted

taxable income of $1 10341384.41. The taxable income is composed of business

income o f  $7701107.84  (made up  o f  rece ip ts  as  a  f inanc ia l  consu l tan t  o f

$655r421.37 ,  fees  as  a  guarantor  o f  $31 1269.73 ,  commiss ions  f rom insurance

brokerage o f  $751678.32  and in te res t  income o f  $7 ,738.42  rece ived on  loans

outstanding)r a distr ibut ive share of partnership i -ncome from Baird & Co. of

$ 2 4 4 , 3 9 6 . 9 4  ( m a d e  u p  o f  o r d i n a r y  i n c o m e  o f  $ 1 4 8 , 0 5 8 . 2 0 ,  i n t e r e s t  o f  $ 2 , 4 3 7 . 5 0 ,

d iv idends  o f  $1  ,442.6 I ,  ' iUBT mod i f i ca t ion ' r  o f  $5 ,351.89 ,  long- te rm ga ins  o f

$54,257.64  and shor t - te rm ga ins  o f  $32,849.10) ,  New York  d i rec to r ts  fees  o f

$241021.39 and income from Marsh & Mclennan, Inc. of  $4,283.22. Deduct ions of

$71224.98  and exempt ions  to ta l ing  $1r200.00  were  a l lowed.

(a ) (3 )  For  1962,  un incorpora ted  bus iness  tax  due f rom Dav id  G.  Ba i rd ,

as  s ta ted  in  the  Not ice  o f  Def ic iency  is  $301216.31 .  Th is  i s  computed on

unincorporated business taxable income of $755 ,4A7.84. The unincorporated

bus iness  gross  income o f  $7701107.84  is  made up  o f  rece ip ts  as  a  f inanc ia l

consu l tan t  o f  $6551421.37 ,  fees  as  a  guarantor  o f  $3 I1269.73 ,  commiss ions  f rom

insurance brokerage o f  $751678.32  and in te res t  rece ived on  loans  o f  $7 ,738.42 .

Deduct ions  were  a l lowed fo r  bus iness  expenses  o f  $21500.00 ,  con t r ibu t ions  o f

$21200.00 ,  an  a l lowance fo r  serv ices  in  the  amount  o f  $5 ,000.00  and an  exempt ion

in  the  amount  o f  $51000.00 .

(b) The computat ion of the amount of the def ic iency for 1960 through

7963 against Mi ldred B. Baird is not shown in the record.
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(c) The def ic iency for 1964 against Mi ldred B. Baird is based upon the

adding back to income of the unincorporated business tax deduction taken on the

partnership return of Baird & Co.

(d) The basis for the def ic iency for 1968 and L969 against David G.

Baird and Mildred B. Baird for personal income tax is st ipulated to be the same

in pr inciple as the def ic iencies for 1960 through 7963.

(.)  The basis for the 1968 and 1969 def ic iency against David G. Baird

unincorporated business tax is sLipulated to be the same in pr inciple as

def ic ienc ies  fo r  1960 th rough 1963.

(f)  Director fees and fees received from Marsh & Mclennan, Inc. were

not included in business income held subject to unincorporated business tax for

any year at issue. Said fees were held subject to personal income Lax to the

extent der ived from corporat ions that held directors meetings in New York

S t a t e .

3 .  Mr .  and Mrs .  Ba i rd  were  res idents  o f  Montc la i r ,  New Jersey .  They  were

not residents of New York. Mr. Baird rdas not able to test i fv because of his

hea l th  and advanced age.  Mrs .  Ba i rd  d id  no t  tes t i f y .

4 .  Bo th  Mr .  and  Mrs .  Ba i rd  we re  pa r tne rs  i n  t he  f i rm  o f  Ba i rd  &  Co .

located at  65 Broadway,  New York Ci ty .  The f i rm engaged in a general  secur i t ies

business and was a member of  both the New York and Amer ican Stock Exchanges.

The  f i rm ' s  accoun t i ng  pe r i od  was  fo r  a  f i s ca l  yea r  end ing  May  31s t .

5.  Mr.  Bai rd engaged in many income producing act iv i t ies other  than the

ac t i v i t i es  o f  Ba i rd  &  Co .  Mr .  Ba i rd rs  ac t i v i t i es  encompassed ,  i n  t he  wo rds  o f

one wi tness,  "anyth ing you could th ink of ,  any chance there was to make a

doI lar" .  This  inc luded locat ing buyers and sel lers of  business corporat ions

and arranging mergers,  arb i t rat ing bui ld ing d isputes and arranging loans.
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6.  Mr .  Ba i rd 's  ac t i v i t ies  as  a  f inanc ia l  consu l tan t  had cont inued f rom a t

Ieast 1950 and the fees from that source in each vear were substant ial .

7.  Mr. Baird hired and paid for a staff  of  employees to aid him in the

par tnersh ip  bus iness  as  we l l  as  in  h is  persona l  bus iness .

B. Mr. Baird would conduct his f inancial  business at t imes by meeting

people in hotels in New York City and at Limes by making telephone cal ls from

pay telephones in New York City.  Pet i t ioners do not now claim that Mr. Baird

maintained an off ice at his New Jersey home. Although pet i t ioners argued that

Mr. Baird did not conduct his f inancial  business at the off ices of Baird & Co..

no evidence was adduced to support  that conclusion.

9.  The test imony that  Mr.  Bai rd would do a l l  o f  h is  business f rom publ ic

te lephones and not  f rom any of f ice is ,  on the record,  incredib le.

10.  The test imony that  Mr.  Bai rd 's  presence lvas needed at  a l l  t imes at  the

of f ice of  Bai rd & Co.  in  order  to personal ly  superv ise and approve of  every

s tockmarke t  t r ansac t i on  o rde red  bv  a  cus tomer  i s  i nc red ib le .

11.  There is  not  suf f ic ient  ev idence in the record to show that  Mr.  Bai rd

ret i red as a member of Baird & Co. at the end of 1967 nor is there any evidence

to show that Mr. Baird did not receive a distr ibut ive share of partnership

income from Baird & Co. for 1968 and 7969.

72. Mr. Baird had substant ial  investments in oi l  propert ies. His investments

were in the form of a part ial  share of the proceeds from the sale of oi l  once

it  was produced and sold. He had no interest in the underly ing real estate

which was in al l  cases outside New York. The oi l  losses for tax purposes

approx imated $800,000.00  to  $1 ,200,000.00  fo r  each o f  the  years  1960 th rough

1963.
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13. Mr. Baird had signed a series of consents to extend the periods of

I imitation for personal income tax for the years 1950 through 1963. These were

signed on February 28, 7964, February 15, 1965, February 2, 1966 and February 20,

t 967 .

14. Petit ioner David G. Baird did not show reasonable cause for his

fai lure to f i le unincorporated business tax returns.

CONCIUSIONS OF I,AW

A. That the Notice of Deficiency for personal income tax against Mildred

B. Baird for 1960 and 1961 is barred by the statute of l imitations, since

separate returns were f i led for said years and she did not sign a consent

f ixing period of l imitations upon assessmentl however, although the statutory

period of l imitation upon assessment also expired for Mildred Baird for 1962

and 1963, and a waiver was not executed by her, the determination of the

deficiency for 7962 and 1963 was proper as to David G. Baird only, as the waiver

extended petit ioner David G. Baird's joint and several l iabi l i ty on their joint

return (Magaziner, 16 TCM 1,29).

B. Petit ioner Mildred Baird fai led to sustain the burden of proof imposed

by section 689(e) of the Tax law to show that the Notice of Deficiency issued

for 1964 l ias erroneous. The modif ication for unincorporated business income

taxes is  requi red pursuant  to  sect ion 612(b)(3)  o f  the Tax Law.

C. That petit ioner David G. Baird fai led to sustain the burden of proof

imposed by section 689(e) of the Tax Law to show that his activit ies in producing

ttfeett income were carried on anywhere except in New York State; that said

activit ies were not casual or isolated in nature but rather frequent and

continuous so as to constitute the carrying on of an unincorporated business

within the meaning and intent of section 703 of the Tax law.
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D. That  losses der ived f rom oi l  leases were at t r ibutable to " real  property"

Iocated outs ide New York State and are not  considered der ived f rom sources

wi th in th is  State wi th in the meaning and intent  of  sect ion 632(b)  of  the Tax

Law and NYCRR 731.2;  that  sa id losses do not  const i tu te losses for  unincorporated

business tax purposes wi th in the meaning and intent  of  sect ion 707 (e)  of  the

Tax Law and 20 NYCRR 287.7,  Quest ion 82,  a former regulat ion issued under

Art ic le  16A of  the Tax Law. (See Matter  of  J  & L Partnership,  State Tax

C o m m i s s i o n ,  M a r c h  1 3 ,  1 9 8 1 ) .

E.  That  pet i t ioners fa i lure to f i le  unincorporated business tax returns

for  1960 through 1963 and for  1968 and 1969 was not  due to reasonable cause;

the re fo re ,  t he  pena l t i es  imposed  unde r  sec t i ons  685 (a ) ,  685 (a ) ( t )  and  685 (a ) (2 )

of  the Tax Law are susta ined.

t r ' .  That  the pet i t ions of

the extent shown i-n Conclusion

the pet i t ions are in  a l l  o ther

DATED: Albany, New York

f r f lT  n  4  ' t : t t )L /v t  u  c  r )Ja

David G.  Bai rd and Mi ldred Baird are granted to

of  Law t tAt t  supral  and that ,  except  as so granted,

respec ts  den ied .

STATE TAX COMMISSION

PRESIDENT

.K
ONER

COMMISS


