
STATE OF NEId YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

John W. & Margaret A. Anna AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 4 .

StaLe of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 7982, he served the within not ice of Decision by cert i f ied
mai l  upon John W. & Margaret A. Anna, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
$ / rapper  addressed as  fo l lows:

John W. & Margaret A. Anna
4 9  S .  M a i n  S t .
Batavia, NY 14020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

that the said addressee is the pet i t ioner
forth on said wrapper Ls the last known address

Sworn to before me th is
29th day of  January,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12221

January 29, l9B2

John ir l .  & Margaret A. Anna
4 9  S .  M a i n  S t .
Batavia, NY L4A2A

Dear  Mr .  &  Mrs .  Anna:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, atry proceeding in court  to revie$/ an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  PracLice Laws and Ru1es, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone l /  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  RepresenLat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

J0HIlI W. ANNA and I'IARGARET A. ANNA

for Redet.erminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Year L974.

DECISION

Peti t ioners, John W. Anna and Margaret A. Anna, 49 South Main Street,

Batavia, New York, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 af the Tax Law for the year 1974

(F i le  No.  79471) .

A smal l  c laims hearing was held before CarI  P. Wright,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Genesee Bui lding, 1 West Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  Ju Iy  8 ,  1980 a t  1 :15  P.M.  Pet i t ioner  John h t .

Anna appeared pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Pat r i c ia  l .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUES

I. l {hether pet i t ioners incurred a casualty loss ar is ing from damage to

their  car,  and i f  so, did the pet i t ioners take reasonable steps in recoupment

o f  the i r  loss .

I I .  Whether the rental  property held by pet i t ioners during 1974 const i tuted

an act iv i ty which was engaged in for prof i t ,  thus permit t ing them to properly

deducL the rental  loss which was sustained therefrom.
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FINDINGS OF FACT

1. Pet i t ioners, John I^J. Anna and Margaret A. Anna, t imely f i led a New

York State fncome Tax Resident Return for 1974. On said return, a subtract ion

of  $1 '535.66  was taken fo r  a  ren ta l  loss  and a  casua l tv  loss  was taken in  the

amount  o f  $336.72 .

2 .  0n  May 23 ,  1977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against pet i t ioners for the year 1974, along with the explanat ion:

Rental  expenses have been al lowed for taxes, interest and
insurance. Since the rental  uni t  was not avai lable for rent,  no
other expenses can be al lowed.

Based on the information submitted, the i tems claimed as a
casualty loss do not qual i fy as a casualty.  Therefore, the
deduct ion has been disal lowed.

The Sa1es Tax deduct ion has been increased because of the
changes made to your income.

State income tax refunds are not taxable to New York State.
Since this modif icat ion was not made. the correct ion has been
made as shown below.

Rental Income and Expense
Casua l ty  Loss
Sa les  Tax
SLate Income Tax Refund
Net Adjustment
New York taxable income previously
Corrected New York taxable income

AMOI]NT
REPORTED
ON RETURN

$ (1  ,s3s.66)
336.72
380 .00
-0 -

reported

CORRECTED
AMOI]NT

$  (3 l s . 32 )
-0-

428.25
256 .  B1

ADJUSTMENT

$  7 ,220 .34
336.72
(48 .2s )

(2s6 .81 )
$  1 ,252 .00
+4,46r .58

$15 ,713 .58

Accordingly,  the Not ice asserted addit ional personal income tax of

$ 1 2 1 . 2 1 ,  p l u s  i n t e r e s t  o f  9 2 1 . 6 8 ,  f o r  a  t o t a l  o f  9 1 4 2 . 8 9 .

3. 0n March 15, L974, pet i t ioners purchased a new Lincoln from a car

dealer in Depew, New York. Before accept ing del ivery, pet i t ioners noted a dent

in the front door of the new vehicle and brought it to the attention of the
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dealer.  The dealer made some repairsl  however,  the pet i t ioner was not sat isf ied

with the workmanship in that Lhe paint did not. match and the damage was stil l

v is ible.  Pet i t ioners brought this to the attent ion of the dealer,  who readi ly

admitted ' r the job was shabby" and offered to again repair  the car.  This t ime

the car was repainted using a paint with a sl ight ly di f ferent color which ran

and bl istered. The dented area which was repaired with f iberglass cracked.

The moldings and the vinyl top were spray painted and they could not be repaire<!.

Addit ional ly a heavy gr inder was dropped on the rear deck of the automobi le

which chipped the paint.  This was repainted but did not match. The inter ior

of the car htas soi led with grease and food wrappers were found under the seats

and on the rear f loor.  The new car rras t ied up at this dealer 's garage for

f i f ty-nine (59) days and travel led 233 miles whi le being repaired.

At this point,  pet i t ioners refused to return the car to this dealer

for further attempts to repair  i t ,  Pet i t ioners had the car repaired elsewhere

f o r  $ 4 3 6 . 7 2 .

Pet i t ioners requested that the dealer pay the bi l ls but the dealer

refused. Pet i t ioners then contacted Ford Corporat ion who stated that i t  was

not responsible for the damage. The pet i t ioners were further advised by their

attorney that their matter would cost more to litigate than the amount they

would probably receive.

4. The pet i t ioners resided in a two-family residence. In pr ior years,

the apartment had been rented and taxes had been paid on this income. late in

L973t the Lenant moved out. Petitioner remodeled the apartment and it was

vacant for the year at issue whi le the work was performed. The remodel ing was

done to pass the ci ty inspect ion. Subsequent to the year at issue, the apartment

was rented at.  an increased rental  value.
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On the pet i t ioners return,  they deducted one-hal f  the cost  of  heat  and

electr ic i ty  for  the ent i re house.  Addi t ional ly  they deducted $240.00 for  bath

f ix tures and rewir ing the apartment .  The Audi t  Div is ion contended that  the

bath fixtures and rewiring of the apartment should have been capi-taLi.zed and

that  the deduct ion for  one-hal f  the cost  of  heat  and e lect r ic i ty  was h igh for  a

vacant  apar tment .

CONCLUSIONS OF LAI'

A.  That  pet i t ioners,  John Id.  Anna and Margaret  A.  Anna,  fa i led to show

that  they could not  have refused del ivery of  the automobi le f rom the dealer .

That  in  general ,  the r isk of  loss passes to the buyer  on h is  receipt  of  goods

i f  the sel ler  is  a merchant  (Uni form Commercia l  Code Sec.  2-509 (3))  and the

damage occurred pr ior  to  pet i t ioners '  accept ing del ivery,  i t  is  therefore

concluded that  pet i t ioners d id not  incure a casual ty  loss.  Pet i t ioner  suf fered

the loss through thei r  own voluntary act ion by accept ing del ivery of  the

damaged automobi le.  Therefore they have not  susta ined a casual ty  loss in

accordance wi th sect ion 165 of  the Internal  Revenue Code.

B.  That  the pet i t ioners have establ ished that  the property  was held for

the product ion of  incomel  therefore,  the expenses are deduct ib le under sect ion

162 of  the Internal  Revenue Code and Art ic le  22 of  the Tax Law. Based on the

evidence,  i t  is  determined Lhat  bath f ix tures and rewir ing of  the apartment

should be capiLal ized a long wi th the other  i -mprovements made in 1974 and the

deduct ion for  heat  and e lect r ica l  b i l ls  should be reduced.  Therefore,  the

p e t i t i o n e r s r  r e n t a l  l o s s  i s  d e t e r m i n e d  t o  b e  $ 7  1 2 1 5 . 7 8 .
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C. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated l l 'ay 23, L977 to be consistent with Lhe decision rendered

herein. That the pet i t ion of John W. Anna and Margaret A. Anna is granted to

the extent provided in Conclusion of Law "B",  supra; and that said pet i t ion is

in al l  other respects denied.

DATED: Albany, New York

JAN 2 e 1982

COMMISSIONER

COMMISSION

-

SSIONER


