
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David B. Amster
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon David B. Amster,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

David B. Amster
41  Doug las  Dr .
Bnf ield,  CT 06082

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(po,st of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th d.ay of December, 1982.
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AUTHORIZED ?O ADMII,IISTNR
OATliS PUnSUANT T0 TAX LAW
SECTION r74

tha t  the  sa id  addressee
forth on said wrapper. t  is

is the pet i t ioner

f r t



David B. Amster
41  Doug las  Dr .
Enf ield,  CT 06082

Dear  Mr .  Amster :

P lease Lake no t ice
herewith.

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

December  29 ,  I9B2

of the Decision of the State Tax Conmission enclosed

You have now exhausted your right
Pursuant t .o sect ion(s) 690 of the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the StaLe of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i /  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMM]SSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet.it ion

DAVID B. AUSTER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax law for the Year 1976.

DECISION

Pet iL ioner ,  Dav id  B .  Amster ,  41  Doug las  Dr ive ,  Enf ie ld ,  Connect icu t  06082,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

i -ncome tax under Art ic le 22 of the Tax law for the year 1976 (Fi fe No. 26773).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 19 ,  1982 a t  2 :45  P.14 .  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Wi l l iam Fox ,  Esq.  ,  o f  counse l ) .

ISSUE

o f

o f

b

Whether pet i t ioner,

amount to the unpaid New

Planners ,  Inc .

Dav id  B .  Ams te r ,  i s  l i ab le  f o r  a

York State wi thhold ing taxes due

penalty equal in

f rom Nat ional  Prof i t

FINDINGS OF FACT

1. On January 29, 7979, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioner,  imposing a penalty,  under sect ion 685(g) of the Tax Law, in an

amount equal to the unpaid withholding taxes due from National Prof i t  Planners,

I n c .  ( h e r e i n a f t e r t r N P P l t r ) ,  f o r  t h e  p e r i o d  O c t o b e r  1 ,  1 9 7 6  t o  D e c e m b e r  3 1 ,  7 9 7 6 .

Said Not ice was issued on the grounds that pet i t ioner was a person required to

col lect,  t ruthful ly account for and pay over the New York State withholding



- 2 -

taxes of  NPPI and that  he wi l l fu l ly  fa i led to do so.  The tota l  penal ty  asser ted

due  i n  t he  No t i ce  o f  De f i c i ency  amoun ted  to  $1  1625 .70 .

2. Prior to the period at issue, pet i t ioner and one David Basem were

equal partners and the sole shareholders, of f icers and directors of NPPI. In

August ,  7976,  pe t i t ioner  and Mr .  Basem's  bus iness  re la t ionsh ip  de ter io ra ted  due

to i rreconci lable di f ferences of opinion. The two partners worked out a verbal

agreement,  ef fect ive on or about October 1, 7976, whereby Mr. Basem bought

pe t i t ioner rs  in te res t  in  NPPI .

3. Pursuant to the aforementioned verbal agreemenL, pet i t ioner severed

his relat ionship with NPPI effect ive on or about October 1, 1976. After this

date, pet i t ioner had no authori ty to sign NPPI checks, did not direct payment

of creditors,  did not hire or f i re employees and was not act ive in the day-to-day

business affairs of NPPI. After October 1, 7975, pel i t ioner was involved on a

ful l - t ime basis in the development of his own company which was incorporated on

O c t o b e r  2 9 ,  7 9 7 6 .

4. The verbal agreement dissolving pet i t ioner 's relat ionship with Mr. Basem

and NPPI was reduced to wri t ten form in an agreement dated December 28, 1976.

Pet i t ioner test i f ied that the wri t ten agreement was not signed unt i l  December 28,

7976 due to the complexi t ies of the dissolut ion and the fact that the attorneys

represent ing himself  and Mr. Basem were slow and methodical .  Said test imony is

found to be credible.

5. The InLernal Revenue Servi-ce found pet i t ioner l iable for the past due

Federal  withholding taxes of NPPI for the period January 1, 1976 to September 30,

1976. Pet i t ioner was not assessed for any past due Federal  withholding taxes

of NPPI for per iods subsequenL to September 30, 1976.



-3 -

CONCI,USIONS OF tAW

A. That in determining whether pet i t ioner is l iable for the penalty

asserted against him pursuant to subdivis ion (g) of sect ion 685 of the Tax Law,

the threshold quest ion is whether he was a person required to col lect,  t ruthful ly

account for and pay over taxes withheld from the h'ages of employees of NPPI.

Sect ion 685 (n) .  Relevant facLors i -nclude whether pet i t ioner signed tax returns,

derived a substant ial  port . ion of his income from the corporat ion and exercised

authori ty over the employees and assets of the corporat ion. Matter of  Maclean

v .  S t a t e  T a x  C o m m i s s i o n ,  5 9  A . D . 2 d  9 5 1 ,  a f f d . ,  4 9  N . Y . 2 d  9 2 0  ( 1 9 8 0 ) ;  M a t t e r  o f

McHugh v .  S ta te  Tax  Commiss ion ,  70  A.D.2d 987 (1979) ;  Mat te r  o f  Ma lk in  v .  Tu l l y ,

6 5  A . D  . 2 d  2 2 8  ( 1 9 7 8 ) .

B. That dur ing the period in quest ion, pet i t ioner was not an off icer or

employee of NPPI, could not s ign corporate checks, did not hire or f i re employees,

could not direct or control  payments to creditors and was not involved in the

day-to-day affairs of NPPI. That pet i t ioner has establ ished by a fair  preponder-

ance of al l  the evidence that he was not a person required to col lect and pay

over the past due New York State withholding Laxes of NPPI for the period October 1,

1976 Eo December  31 ,  )976.

C. That the pet i t ion of David B. Amster is granted and the Not ice of

Def ic iency dated January 29, 1979 is cancel led.

DATED: Albany, New York STATE TAX COMMISSION

DEC 2I 1982
ilCTII{G


