
STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Petit ion
o f

Ade1e Amengual

for Redetermination of a Deficiency or a Revision
of a Determi-nation or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
L974  &  197s .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of June, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Adele Amengual,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Adele Amengual
3 L 4  F u l l e  D r .
Val ley Cottage, NY 10989

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the United States Postal  Service within the State of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2nd day of June, 1982.

that the said addressee is the petit ioner
forth on said wr the last known address
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fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1974 & 1975

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 2nd day of June, 7982, he served the within
mai l  upon Joseph H. Crown the representat ive of
p roceed ing ,  by  enc los ing  a  t rue  iopy  thereo f  in
wrapper  addressed as  fo l lows:

and says that he is an employee
18 years of age, and that on
not ice  o f  Dec is ion  by  cer t i f ied
the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAII.ING

Joseph H. Crown
c/o  Tenzer ,  Greenb la t t ,  Fa l lon  & Kap lan
405 Lexington Ave.
New York ,  NY 10174

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Post.al  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the represent.at ive of the pft i t ioner.

the representat ive
said wrapper is the

Sworn to before me this
2nd day  o f  June,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

June 2, 1982

Adele Amengual
314 t r 'u l le  Dr .
Val ley Cottage, NY 109B9

Dear  Ms.  Amengua l :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone l f  (518) 451-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representa t ive
Joseph H. Crown
cfo Tenzer,  Greenblatt ,  Fal lon & Kaplan
405 Lexington Ave.
New York ,  NY 10174
Taxing Bureaut s Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matler of  the Pet i t ion

o f
:

ADEIE AMENGUAT

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le 22 :
of  the Tax Law for the Years 1974 and 1975.

DECISION

Peti t ioner,  Adele Amengual,  3I4 Ful le Drive, Val ley Cottage, New York

10989, f i led a pet i t . ion for a redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the years 1974 and 1975

(Fite llo. 2L934) .

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York ,  on  Apr i l  30 ,  1981 a t  3 :50  P.M.  Pet i t ioner  appeared by  Tenzer ,  Greenb la t t ,

Fa l lon  & Kap lan ,  Esqs .  (Joseph H.  Crown,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pat . r i c ia  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUE

Llhether pet i t ioner is subject to a penalty in accordance with sect ion

085(g) of the Tax Law as a person who wi l l fu l ly fai led to col lect,  or t ruthful ly

account for and pay over withholding taxes on behalf  of  East Electr ic Corporat ion.

FINDINGS OF FACT

1.  Eas t  E lec t r i c  Corpora t ion  ( "Eas t  E Iec t r i c " )  fa i led  to  pay  New York

State personal income t .ax withheld from the wages of i ts employees in the

amounts  o f  $21947.90  fo r  the  per iod  December  1 ,  1974 th rough December  31 ,  L974

a n d  $ 1 9 , 1 7 2 . 3 8  f o r  t h e  p e r i o d  F e b r u a r y  1 ,  1 9 7 5  t h r o u g h  D e c e m b e r  3 1 , 7 9 7 5 .
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2. 0n January 30, 1978 the Audit  Divis ion issued a Not ice of Def ic iency

and a Statement of Def ic iency against pet i t ioner assert ing a penalty equal to

the amount of the unpaid New York State withholding tax due from East Electr ic

for the periods December 1, 7974 Lhxough December 31, 1974 and February 1, 7975

through December  31 ,  1975.

3 .  Eas t  E lec t r i c  was  a  minor i ty -owned e lec t r i ca l  con t rac tor .  I t  engaged

in var ious construct ion jobs throughout New York City.

4. Fernando Rogue held the posit ion of comptrol ler of  East Electr ic from

L972 to sometime in 1976. In his capacity as comptrol ler,  Fernando Rogue

maintained the books and records of the corporat ion. He also prepared monthly

cash budgets for the president of the corporat ion and managed and supervised

of f i ce  personne l .

5 .  Fernando Rogue wou ld  a lso  prepare  a  month ly  schedu le  o f  Eas t  E lec t r i c ' s

l iab i l i t ies ,  inc lud ing  w i thho ld ing  taxes ,  and then d iscuss  these l iab i l i t ies

with the vice-president.  of  East Electr ic,  Mr. Samilenko. Mr. Samilenko would

then dec ide  wh ich  b i l l s  shou ld  be  pa id .  I f  Eas t  E lec t r i c rs  income was less

than i t s  l iab i l i t ies ,  Mr .  Sami lenko wou ld  dec ide  wh ich  c red i to rs  shou ld  be

given priority. Fernando Rogue would then prepare the checks whereupon they

would be given to Samuel Amengual,  the president of East Electr ic,  for s ignature.

6. Payrol l  checks would be prepared manual ly on a weekly basis.  The

payrol l  checks would then be given to the payrol l  c lerk,  Jul ie River ia.  Only

pet i t ioner and her husband, Samuel Amengua-l ,  were authorized to sign checks.

However,  because of the number of payrol l  checks, they would be put through a

check-signing machine. The key to the check-signing machine was kept by Jul ie

Rivera. Idhen Julie Rivera was given the payroll checks, she accompani,ed by

Fernando Rogue, would take them to the machine and would act ivate i t  with the
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key. The payroll checks would then go through the machine and print Samuel

Amengue l rs  s ignature .

7. Pr ior t .o 1973 pet i t ioner,  Adele Amenguel,  at tended the Universi ty of

Puerto Rico in San Juan, Puerto Rico for a period of two years.

B. In the fal I  of  1973 pet i t ioner began attending Rockland Community

Col lege in Suffern, New York. Pet i t ioner was in ful l - t ime attendance at

Rockland Community College in a program in human services t.aking from twelve to

f i f teen  c red i ts  each semester .  Pet i t ioner  a lso  took  a  coup le  o f  courses  a t

night and on occasion would have a day off  without classes. Classes would

commence in September and conclude someLime in January. They would then

reconvene in February and conclude in June.

9. In 7974 Jul ie Rivera became pregnant.  However,  dur ing the period of

her pregnancy she cont inued to work at East Electr ic.  One part icular week

Jul ie Rivera had to go to the hospital  because she was about to give bir th

prematurely.  Fernando Rogue fai led to get ' the key to the check-signing machine

before  Ju l ie  R ivera  le f t  fo r  the  hosp i ta l .

10. In the summer of 1974, pet i t ioner went to work at East Electr ic dur ing

that per iod that Jul ie Rivera was unable to work. Whi le she was at East

Electr ic,  pet i t ioner would answer the telephone and type short  let ters.

11. During the period that Jul ie Rivera was out of the off ice, Fernando

Rogue cont inued to prepare the payrol l  records and checks. Since Fernando

Rogue did not have the key to the check-signing machine and the president of

East Elect i rc,  Samuel Amengual,  r i /as unavai lable, Fernando Rogue requested

pet i t ioner to sign the payrol l  checks. Pet i t ioner signed the payrol l  checks at

this t ime. Pet i t ioner only signed payrol l  checks during this one week period

i n  A u g u s t ,  1 9 7 4 .
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12. During this period in August,  I974 pet. i t ioner drew an East Electr ic

check payable to herself  in the amount of 994.60.

13. When Jul ie Rivera returned to her employnent at East Electr ic,  the

procedure of ut i l iz ing the check-signing machine was resumed.

14. Pet. i t ioner was the Secretary of East.  Electr ic.  The by- laws of East

Electr ic prescr ibed that the Secretary had the fol lowing dut ies:

"(a) at tend al l  meet ings of the board and of the shareholders;

(b) record aII  votes and minutes of al l  proceedings in a book
to be kept for that purpose;

(c) give or cause to be given not ice of al l  neet ings of
shareholders and of special  meetings of the board;

(d) keep in safe custody the seal of  the corporat ion and aff ix
it to any instrument when authorized by the board;

(e) when required, prepare or cause to be prepared and avai lable
at each meeting of shareholders a cert i f ied l ist  in alphabet ical
order of the names of shareholders ent i t led Lo vote thereat,  indicat ing
the number of shares of each respect ive class held by each;

(f)  keep al l  the documents and records of the corporat ion as
required by law or otberwise in a proper and safe manner;

(g) perform such other dut ies as may be prescr ibed by the
board .  t '

15. Pet i t ioner did noL own any stock in East Electr ic.

16 .  Pet i t ioner  had access  to  the  books  o f  Eas t  E lec t r i c  bu t  d id  no t

inspect them. Pet i t ioner never inquired whether the bi l ls of  East Electr ic

were being paid. However,  pet i t ioner knew that taxes were owing by the end of

197 4.

77. Pet i t ioner test i f ied that she did not supervise the employees of East

Electr ic.  However,  a memorandum submitted by pet i t ioner to the Distr ict

Director of the Internal Revenue Service stated in part :

"Adele Amengual was employed by the Corporat ion as off ice
manager at var ious t imes. Her dut ies involved supervising the
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c le r ica l  s ta f f ,  secre tar ia l  work  per ta in ing  to  cor respondence,
answering the telephone, and maintaining the f i les of the Corporat ion."

I t  is hereby found that pet i t ioner was employed at var ious t imes as

an off ice manager of East Electr ic and that her dut ies included supervising

t h e  c l e r i c a l  s t a f f .

18. The Internal Revenue Service asserted l iabi l i ty against pet i t ioner

pursuant to Internal Revenue Code Sect ion 6672. This l iabi l i ty was sustained

on two occasions fol lowing conferences. At the t ime of the hearing, this

proceeding was pending before the Appel late Divis ion of the Internal Revenue

Serv ice .

CONCIUSIONS OF tAW

A.  That  sec t ion  685(g)  o f  the  Tax  law prov ides :

' tWi l l fu l  fa i lu re  to  co l lec t  and pay  over  tax . -Any  person
required to col lect,  t ruthful ly account for,  and pay over the
tax imposed by this art ic le who wi l l fu l ly fai ls to col lect
such tax or truthful ly account for and pay over such tax or
wi l l fu l ly at tempts in any manner to evade or defeat the tax
or the payrnent thereof,  shal l ,  in addit ion to other penalt ies
provided by law, be l iable to a penalty equal to the total
amount of the tax evaded, or not col lected, or not accounted
f o r  a n d  p a i d  o v e r . . . "

B. That in view of the facts:  that pet i t ioner was the Secretary of East

E lec t r i c ;  tha t  on  occas ion  pe t i t ioner  was the  o f f i ce  manager  o f  Eas t  E lec t r i c

and had dut ies involving the supervision of the cler ical  staff ;  and that

pet i t ioner had the authori ty to sign checks, pet i t ioner was a "person" within

the meaning of Tax Law g685 (g) .

C .  That  the  te rm "w i l l fu l "  as  used

t h e  T a x  L a w  t t . . . m e a n s  a n  a c t ,  d e f a u l t ,  o r

knowledge that,  as a result ,  t rust funds

used for other purposes (Matter of  Levin

in  subd iv is ion  (g )  o f  sec t ion  685 o f

conduct voluntar i lv done with

belonging to the government will be

v .  G a l l m a n ,  4 2  N . Y . 2 d  3 2 ) "  ( { a t t e r



of MqHugh v.. .State. Tax Comrn. , 70

taxes have not been remitted and

mismanagement of corporate funds

(ci tat ions omit ted).  "  (Matter of

9 5 2 ,  a f f  ' d .  4 9  N . Y . 2 d  9 2 0 ) .

D. That since pet i t ioner

not being paid and she fai led

corporate funds, pet i t ioner 's

subdivison (g) of sect ion 685

E. That the pet i t ion of

Def ic iency issued January 30,

DATED: Albany, New York

JUN 21982

r6-

A.D.2d 987, 989).  "Knowledge that withholding

fai lure to invest igate or correct this

is enough to coostitute willful conduct

Mac lean v .  S ta te  Tax  Comn. ,  69  A.D.2d 9 5 1  ,

vtas aware that the withholding taxes due were

to take action to correct the misaranagement of

action was 'nwillfultf within the meaning of

of the Tax Law.

Adele Amengual is denied and the Notice of

1978 is  sus ta ined.


