
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Cather ine Alongi
and Domenick Alongi  (deceased)

for  Redeterminat ion of  a Def ic iency or  a Revis j_on
of  a Determinat ion or  a Refund of  Personal  Income
& UBT under Ar t ic le  22 & 23 of  the Tax Law for  the
Years  1972  -  1975 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that
of  the Department  of  Taxat ion and Finance,  over  18 years of
the 29th day of  January,  1982,  he served the wi th in not ice

AFFIDAVIT OF MAITING

he is an employee
ager and that on

that the sa id  add ressee i s  t he  pe t i t i one r
for th aid wrapper the last known address

of  Dec is ion  by  cer t i f ied
mai l  upon Catherine Alongi and Domenick Alongi (deceased) the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Catherine Alongi
and Domenick Alongi (deceased)
B Mort.on St.
New York ,  NY 10014

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and Lhat the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of January, 1982.



STATE OF NEI,J YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Cather ine Alongi
and Domenick Alongi  (deceased) ATFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the:
Years  7972 -  7975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon David Markowitz the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

David llarkowitz
225 Broadway, Rm. 500
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponenL
of the pet i t ioner
Iast known address

fur ther  says that  the said addressee is
herein and that  the address set  for th on

of the representat ive ofJhe pet i t ioner.

the representative
said wrapper is  the

Sworn to before me this
29th d,ay of January, I9B2



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 7982

Catherine Alongi
and Domenick Alongi (deceased)
8 Morton St.
New York, NY 10014

Dear  Mrs .  A long i :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice traws
the Supreme Court of the State of New York,
from the date of this not ice.

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months

Inquir ies concerning the computat. ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 451-6240

Very truly yours,

STATE TAX COMUISSION

Pet. i t ioner '  s RepresentaLive
David Markowitz
225 Broadway, Rrn. 500
New York, NY 10007
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

o f

DO}MNICK AND CATHERINE AI,ONGI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the
Tax Law for the Years 1972 through 1975.

Whether pet i t ioners were I ' resident individuals" of New

the years 1972 through 1975, within the meaning and intent

the Tax Law.

Pet i t ioners, Domenick and Catherine Alongi,  8 Morton Street,  New York, New

York 10014, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Article 22 of the Tax Law for the year L972 and a

separate, s imi lar pet i t ion for the years L973r 1974 and 1975. Since there had

been no determinat ion of the def ic iency of personal income tax for 1974 whi le

there had been a determination of deficiency of unincorporated business tax for

that year,  the lat ter pet i t ion was treated as seeking a redeterminat ion of a

def ic iency of unincorporated business tax under Art ic le 23 of the Tax Law for

the year 1974 (EILe Nos . 17586 and 24566).

A formal hearing was held before Stanley Buchsbaum, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Februaxy  20 ,  1980 a t  10 :55  A.M.  and on  January  26 ,  1981 a t  2 :45  P.M.

Pet i t ioners appeared by David Uarkowitz,  Esq. The Audit  Divis ion appeared by

Ralph J. Vecchio, Esq. (Al iza Schwadron and Irwin levy, Esqs.,  of  counsel) .

ISSI]E

DECISION

York State during

of  sec t ion  605(a)  o f
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TINDINGS OF FACT

1. The pet i t ioners did not f i le New York income tax returns for 7972,

1973 and 1975. They did f i le a New York State Resident Return fot  1974.

2. a.  0n November 22, 1976, the Audit  Divis ion issued a Not ice of

Def ic iency against pet i t ioners for the year 1972 fox $3,975.26 Ln income tax,

$1 ,768.99  in  pena l t ies  (under  sub-sec t ions  (a )1  and (a )2  o f  sec t ion  685 o f  the

Tax Law)  and $11074.95  in  in te res t ,  fo r  a  to ta l  o f  $6 ,819.20 .  The de f ic iency

was based on information obtained from the Internal Revenue Service, af ter

pet i t ioners fai led to respond to two let ters from the Audit  Divis ion.

b. 0n JuIy 10, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioners  fo r  the  year  1975 fo r  $6 ,585.63  in  income tax ,  p lus  $3 ,855.02

in  pena l t ies  (under  sub-sec t ions  (a )2 ,  (a )2  and (c )  o f  sec t ion  685 o f  the  Tax

Law)  and in te res t ,  fo r  a  to ta l  o f  $101440.65 .  The de f ic iency  was es t imated

since records did not indicate that a New York return was f i led by pet i t ioners.

c.  0n July 10, 1978, the Audit  Divis ion also issued a Not ice of

Def ic iency against pet i t ioner Domenick Alongi for $2r750.00 in unincorporated

bus iness  tax ,  p rus  $1 ,609.77  in  pena l ty  and in te res t ,  fo r  a  to ta l  due o f

$4r359.77. The def ic iency was asserted on the grounds that s ince information

requested in two let ters was not submitt .ed, business income was considered

subject to unincorporated business tax.

d. 0n November 13, 1978, the Audit  Divis ion issued a Not ice of

Def ic iency against pet i t ioners for 1973 and 7974 in the amount of $3,425.00 in

income tax for 1973 and $3,163.25 in penalt ies for 1973 and 1974 (under

sub-sec t ions  (a )1 ,  (a )2  and (c )  o f  sec t ion  685 o f  the  Tax  Law)  and in te res t ,

fo r  a  to ta l  o f  $61588.25 .  The de f ic iency  fo r  1973 was es t imated s ince  records

did not,  indicate that a New York return was f i led by pet i t ioners.
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e. 0n November 13, 1978, the Audit Division also issued a Notice of

Deficiency against petit ioner Domenick Alongi for 1973 and 1974 in the amount

of $3r575.00 in unincorporated business tax, plus penalty and interest of

$21978.08,  for  a  to ta l  o f  $61553.09.  The Def ic iency was asser ted on the grounds

that infornation requested in two letLers rdas not subrnitted, thus business

incone was deemed subject to unincorporated business tax.

3. At the f irst hearing the amounts of the deficiencies were adjusted

pursuant  to  sect ion 689(d)(1)  o f  the Tax Law,  as fo l lows:

Year Income Tax UBT S68s(c )  $685(a ) (1 )  and  (2 )

$1 ,919 .501  $155 .687972
1973
1974
1975

$1 ,982 .87
3 ,024 .6L

-0 -
3 ,601  . 49

2 ,249 .5A
1 ,9L9 .50

210.40
86 .79

$1 ,853 .63
2 ,505 .20

9 t1 .76
2 ,815  . 43

adjustments were

1. The assert ion of a greater def ic iency
is  no t  p roper  under  Sec t ion  689(d) (1 )  o f
for unincorporated business tax for 7972.
this matter wi l l  not address this i tem.

2 ,519 .00  276 .73

in Unincorporated Business Tax for 1972
the Tax Law as no deficiency was issued

Accordingly the decision rendered in

These amounts do not include the interest due. The

made on the basis of federal  returns suburi ted after audit .

4.  Pet i t ioner Domenick Alongi test i f ied on direct exarninat ion at the

f i rst  hearing, but his direct examinat ion was not completed, and there was no

cross-exaninat ion. Pet i t ioner Catherine Alongi test i f ied at the second and

f inal  hearing.

5. Mr. Alongi test i f ied that he had two race horses in Flor ida. He raced

one at l l ia leah on March 27, L972. He produced documentary evidence to establ ish

this and a letterhead of "81 Dorado Farms'r which recited "Conditioning and

Racing Thoroughbreds" and I'Breetling-Boarding-Training'r. He said the letterhead

was that of  the place where he kept the horses.
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6. l { r .  Alongi test i f ied that he had no earnings in New York in 1972 and

that his income was earned in Florida at- the racetrack. There lras no testinony

concerning how he earned the noney at the racetrack. Nor was there any

testimony concerning the nature or source of earnings during any year prior

or subsequent to 1972.

7. Mr. Alongi test i f ied that his chi ldren went to school in Flor ida in

79VL, L972 and part  of  7973. This was supported by report  cards for the f i rst

per iod of 1971-L972 for one chi ld and for the f i rst  three periods of the six

per iods  o f  1971-1972 fox  the  o ther .

8. Ur.  Alongi test i f ied that he owned a house in Uiramar, Flor ida, for

someti-me up to 1969. In 1969 he owned a hone in North Miami, Florida, which

he sold in 7971. In that year he bought another home in NorLh Miami, for

$137,000, which he sold in May, 1973. The test imony concerning the last home

was supported by var ious bi l ls relat ing to i t  and the deed of sale in May,

1973. Mr. Alongi did not test i fy with regard to where he l ived between May and

November, 1,973, although he agreed when his aLtorney stated that he sold the

house in November, 7973, in contradict ion of his own earl ier test imony and the

deei l  in evidence. He then test i f ied that in November, 1973, he moved in with a

fr iend of his in the lat ter 's condominium apartment and l ived there unt i l  1975,

when he purchased a condominium in the same building. He asserted that he was

still l iving in that condominium and submitted an indenture of sale to him

dated December  15 ,  1975.

9. At the f i rst  hearing, the pet. i t ioners submitted an aff idavi t  of

Vincent Guidice which stated that Mr. Alongi had resided with him in his

apartment in Miami,  Flor ida, f rom November, L973 to December, 1975. At the

second hearing, Mr. Guidice, when asked how long Mr. Alongi had l ived with him,
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said r tOh, on and off  about nine months in that one part icular year,  '74." He

also test i f ied that,  whenever he vis i ted New York, he would vis i t  the Alongis

at. their home on Morton Street.

10. Mr. Alongi test i f ied that he suffered a heart  at tack in Miami on

Apr i l  19 ,  1977,  and was hosp i ta l i zed  there  fo r  15  days .

11. Mr. Alongi bought two cars in Miami in December, 1971. For one, the

to ta l  p r ice  was about  $71600.00  and fo r  the  o ther ,  i t  was  about  $61600.00 .

L2. Mr. Alongi died on March 30, 1980. Mr. Guidice test i f ied that the

death occurred in a hospital ,  but that for a day or two before his death l1r.

Alongi had been l iv ing in a hotel  with his ent i re fani ly.  His only explanat ion

for their staying at the hotel despite their ownership of the condominium

apartment was that they were on a vacation.

13. Mrs. Alongi test i f ied at the second hearing. She evidenced a lack of

memory which is not believable. She could not remember whether her husband had

a boat in Flor ida al though, after his death, a boat joint ly owned by her and

her husband was sold. She could not remember when they bought their Briarcliff

Manor home or, except for 1972, when she lived there or when they sold it. She

could not remember where she lived after they sold a home at which they had

lived in Brooklyn or when they lived at a home which they had owned in Teaneck,

New Jersey, except that they had moved from that home to Florida. She did not

know whether her husband ever owned horses in New York. She did not remenber

whether she had any joint bank accounts with her husband. She did not know

when they moved back to New York from tr'lorida, but she thought that it might

have been when they bought a house on Morton Street. Although she said her

husband worked in Florida, she did not know when he left home to go to work.

She did not know how long she had remained at Briarcliff Manor when she came
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up from Flor ida with her mother- in- law. She said that at  var ious t imes her

husband lef t  her to stay with Mr. Guidice for a day or two and sometimes for

six months. Yet she did not remember whether she came back to New York during

the six-month periods.

14. Her lack of knowledge was equal ly incredible. She did not know

whether her husband ever had any business of any kind in New York. She knew

that he was involved in upholstery when they married, but she did not know what

business her husband was engaged in whi le in Flor ida.

15. The petitioners owned homes in New York continuously from a tine about

six months after their  marr iage in 1958 unt i l  Mr.  Alongirs death, and Mrs. Alongi

continued ownership of the home they had at that time. Mrs. Alongi admitted

that in L972 or 1973 she did not accompany her husband to Flor ida, remaining in

New York with her mother- in-Iaw, who refused to go to Flor ida. She also came

back to New York to take care of her mother-in-1aw. When her husband moved in

with Mr. Guidice for a lengthy period she and her chi ldren went back Lo Briarcl- i f f

Manor,  and her chi ldren went to school there.

L6. The United States Income Tax returns filed by petitioners for 1972 and

1973 gave their  address as Briarcl i f f  Manor,  New York. Their  federal  returns

for \974 and 1975 gave their  address as 8 Morton Street,  New York, New York.

CONCLUSIONS OF LAI^/

A. That pet i t ioners were domici led in New York before they bought a house

in Flor ida and did not show by credible proof an intent to change their  place

of  domic i le  to  F lo r ida .

B. That since during the years at lssue, pet i t ioners were domici led in

New York and maintained a permanent place of abode in New York State ( i .e. ,  in
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Br iarcl i f f  Manor,  New York and at 8 Morton Street,  New York, New York) they

were resident individuals of New York under sect ion 605(a) l  of  the Tax law.

C. That the pet i t ions of Domenick and Catherine Alongi are denied, and

the def ic iencies against them for income tax and against Domenick Alongi for

unincorporated business tax, as properly modif ied in the tnanner indicated in

Finding of Fact 3 hereof,  are sustainedr.  together with interest thereon.

DATED: Albany, New York ATE TAX COMMISSION

JAN 2I 1982


