
STATE

STATE

OF NEhI YORK

TAX COMMISSION

In the MaLter of the Pet i t ion
o f

Giancarlo & Joan A. Acquarel l i

for Redeterninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  &  1 9 7 6 .

That deponent further says
herein and that the address set
of the pet i t ioner.

AFFIDAVIT OF MAITING

that the sa id  addressee is the petit ioner
forth aid wrapper s the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Giancarlo & Joan A. Acquarel l i ,  the pet. i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Giancarlo & Joan A. Acquarel l i
601 N. McKinley Ave.
Endicott ,  NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

Sworn to before me this
5th day of October,  1982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Giancarlo & Joan A. Acquarel l i

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  &  1 9 7 6 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served Lhe within not ice of Decision by
cert i f ied mai l  upon Peter A. Daniels the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Peter  A .  Dan ie ls
306 Securi ty Mutual BIdg.
End ico t t ,  NY 13901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent
of the petit ioner
last known address

further says that the said addressee
herein and that the address set forth

is the representative
on said wrapper is the

r .

Sworn to before me this
6th day of October, L982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 6, 1982

Giancarlo & Joan A. Acquarel l i
601 N. McKinley Ave.
Endicott ,  NY

Dear  Mr .  &  Mrs .  Acquare l l i :

Please take not ice of the Decision of the Stat.e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax traw, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Peter  A.  Danie ls
306 Security MutuaI Bldg.
Endicot t ,  Nf  13901
Taxing Bureau' s Representative



STATE OF NEI' YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

GTANCARL0 ACQUAREITT AND JoAN A. ACQUARETTI

for  Redeterminat ion of  a  Def ic iency or  for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Years 1975 and 7976.

I .  Whether the Audit

l iab i l i t y  fo r  7975 and 1976

II .  Whether the Not ice

l a c h e s .

Pet i t ioners ,  G iancar lo  Acquare l l i  and  Joan A.  Acquare l l i ,  601  Nor th

McKinley Avenue, Endicott ,  New York 73904, f i led a pet i t ion for redetermina-

t ion of a def ic iency or for refund of personal income tax under Art ic le 22 of

the Tax law for the years 7975 and 1976 (Fi le No. 25548).

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  t { r igh t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, 164 Haw1ey Street,  Binghamton, New

York ,  on  September  22 ,  1981 a t  1 :15  P.M.  Pet i t ioner  G iancar lo  Acquare l l i

appeared with Peter A. Daniels,  Esq. The Audit  Divis ion appeared by Ralph J.

V e c c h i o ,  E s q .  ( A n n a  D .  C o l e l l o ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

DECISION

Division properly determined pet i t ioners'  tax

as  the  resu l t  o f  a  f ie ld  aud i t .

of  Def ic iency should be dismissed on the grounds of

F]NDINGS OF FACT

1.  Pe t i t i one rs ,

1976 f i led a jo in t  New

Giancarlo Acquarel l i  and Joan A.

York State Income Tax Resident

Acquare l l i ,  on

Return for 1975

August  17,

a long
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with an Appl icat ion for Extension of Time to Fi le.  Pet i t ioner Giancarlo

Acquarel l i  f i led a New York State Unincorporated Business Tax Return for 1975.

2. Pet i t ioner Giancarlo Acquarel l i  on August 16, 1.977 f | Ied a single New

York State Income Tax Resident Return for 1976 along with an Appl icat ion for

Extension of Time to Fi le.  He f i led a New York State Unincorporated Business

Tax Return for 7975.

3 .  As  the  resu l t  o f  an  aud i t ,  on  May 29 ,  7978,  the  Aud i t  D iv is ion  issued

a Statement of Audit  Changes to pet i t ioners for 1975 and I975 proposing addit ional

persona l  income tax  o f  $2 ,024.6L .  0n  tha t  same date ,  the  Aud i t  D iv is ion  issued

a Statement of Audit  Changes against pet i t ioner Giancarlo Acquarel l i  for 1975

and 1976 propos ing  add i t iona l  un incorpora ted  bus iness  tax  o f  iL ,223.35 .  These

audit  changes were based on the Audit  Divis ionrs ut i l izat ion of a source and

appl icat ion of funds method of reconstruct ing income along with a bank analysis

and cost of  l iv ing analysis.  Based on this audit ,  the Audit  Divis ion found

unrepor ted  income o f  $15,638.44  and,  $11,789.28  fo r  1975 and 1976 respec t ive ly .

Accordingly,  a Not ice of Def ic iency was issued against pet i t . ioners, Giancarlo

Acquare l l i  and  Joan A.  Acquare l l i ,  on  November  13 ,  1978 asser t ing  add i t iona l

personal income tax for 1975 and 
'J.976 

in Lhe amount.  of  $2 1024.61, plus interest

o f  $343.19  fo r  a  to ta l  due o f  $2 ,367.80 .  A t  the  hear ing ,  there  was no  ev idence

adduced that a Not ice of Def ic iency was issued for the unincorporated business

tax port ion of the audit ,  therefore this port ion of the audit  is not being

cons idered a t  th is  t ime.

4. Petit ioner Giancarlo Acquarell i  operated an auto service station in

Binghamton, New York.
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5. At the hearing, petit . ioner Giancarlo Acquarell i ,  contended that the

Audit Division fai led to consider the fol lowing sources of income:

(a) Proceeds from the sale of a his share of a poultry farm in
Rome, I ta ly  t .o  h is  broLher  in  1971.

(b)  Proceeds of  $5,000.00 f rom the sa le of  f ive acres of  land
in Green,  New York in  1976.

He contended that these moneys were at his home and used over the years at

issue. Petit . ioner offered no documentary evidence to support his contention.

6. Petit ioner asserted that the State Tax Commission be barred from

proceeding with this matter because of the inordinate amount of t ime which has

lapsed s ince the f i l ing of  a  pet i t ion.

CONCI,USIONS OF IAI,I

A. That pet i t ioner Giancarlo Acquarel l i  fa i led to sustain the burden of

proo f  imposed by  sec t ion  689(e)  o f  the  Tax  Law wh ich  requ i res  h im to  es tab l i sh

that the Not ice of Def ic iency issued on Novenber 13, 7978 was erroneous,

arb i t ra ry  o r  capr ic ious .

B. That pet i t ioner Joan A. Acquarel l i  was noL a part ic ipant in Lhe f i l ing

o f  the  1976 persona l  income tax  re tu rn l  accord ing ly ,  her  name is  to  be  de le ted

from that port ion of the Not ice of Def ic iency.

C. That the State Tax Commi$sion is not estopped from making a claim

against the pet i t ioner.  A state agency or body cannot be estopped from assert ing

i ts governmental  povrer regarding acts within i ts governmental  capacity.  That

the record in the insLant case shows no undue delay by Lhe State Tax Commission

in inst i tut ing act ion, therefore, the remedy of laches claimed by pet i t ioner is

unfounded.
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D.  That  except  as  i s  p rov ided in  Conc lus ion  o f  Law "8" ,  the  pe t i t ion  o f

Giancarlo Acquarel l i  and Joan A. Acquarel l i  is denied and the Not ice of Def ic iency

issued on  November  13 ,  1978 is  sus ta ined,  together  w i th  such add i t iona l  in te res t

as may be lawful ly owing.

DATED: Albany, New York

OcT 0 i) i9E2
STATE TAX COMMISSION

,t'


