
STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Phi l ip & Louise Zichel lo

for Redeternination of a Deficiency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Articl6 22 of the Tax Law

for the Year 1974.

That deponent further says that the said

aud that the address set forth on said wrapper

pet i t ioner.

I

AIT'IDAVIT OT UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of Apri l ,  1981, he served the within not ice of Decision by cert i f ied

mail upon Philip & Louise Zichello, the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Phil ip & Louise Zichello
I2L4 Stadium Ave.
Bronx, NY 10265

and by depositing sane enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

properly addressed wrapper i-n a

exclusive care and custody of the

of New York.

addressee is the petitioner herein

is the last known address of the

Sworn

17th

,4

to before me this

day  o f  Apr i l ,  1981.



STATE 0F NEr{ YORK
STATE TN( CO}IUISSION

In the Matter of the Petition

o f

Phi l ip & Louise Zichel lo

for Redetermination of a Deficiency or a Revision

of a Deternination or a Refund of

Personal Incone Tax

under Article 22 of the Tax Law

for the Year 1974.

AITIDAVIT OF I'AIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

17th day of Apri l ,  1981, he served the within not ice of Decision by cert i f ied

mail upon Eugene OrNeil the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

lrrapper addressed as fol lows:

Mr .  Eugene OtNe i l
6 Nottinghan Gate
Rock HilI, NY ]-.2775

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official deposito.y) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn

17th

to before me this

d a y  o f  A p r i l ,  1 9 8 1 .
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STATE OF NEW YORK
STATE TAX COMMISSION

ALB.ANY, NEW YORK 12227

Apr i l  17 ,  1981

Philip & trouise Zichello
1214 Stadiun Ave.
Bronx, NY 10265

Dear  l { r .  &  Mrs .  Z iche l lo :

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conrnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be con'menced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Afbany, New York 12227
Phone + (518) 457-6240

Very truly yours,

STATE TN( CO}IUISSION

Peti t ionerr s
Eugene O'Nei l
6 Nottinghan
Rock Hi l l ,  NY

Representative

Gate
L2775

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( COUMISSION

In the Matter of the Petition

o f

PHILIP ZICIGLLO and LOUISE ZICI{ELL0

for Redeter:mination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
197 4.

DECISION

Peti t ioners, Phi l ip Zichel lo (deceased) and Louise Zichel lo,  1274 Stadiun

Avenue, Broox, New York 10465, filed a petition for redeternination of a

deficiency or for refund of personal income tax under Article 22 of the Tax

Law for the year 1974 (Fi le No. 16149).

A smal l  c laims hearing was held before Al len Caplowaith, Heariag Off icer,

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York, on Novenber 26, 1979 at 2:45 P.l{. Petitioners appeared by Eugene

o'Nei l l ,  cPA. The Audit  Divis ion appeared by Ralph J. vecchio, Esq. (rrwin

Levy, Esq. ,  of  counsel) .

ISSIIE

Whether legal fees expended by petitioner Philip Zichello, a Civil Court

Judge, with reapect to a court action instituted for the purpose of challenging

the validity of a section of the Stafe Constitution that mandates retirenent

from the bench at the age of 70, are deductible.

FINDINGS OF TACT

1. Pet i t ioners, Phi l ip Zichel lo (now deceased) and Louise Zichel lo,

filed a joiot New York State Incone Tax Resident Return for the year 1974.

2. As a result  of  an audit ,  the Income Tax Bureau issued a Statement of '

Audit Changes on Decenber 2, 1975, wherein it disallowed contributions claimed
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to the extent of $418.00, and miscel laneous deduct ions to the extent of $31384.00.

Accordingly,  on May 24, 1976 the Audit  Divis ion issued a Not ice of Def ic iency

against the pet i t ioners, assert ing addit ional personal income tax of $570.30,

p lus  in te res t  o f  $53.65 ,  fo r  a  to ta l  due o f  5623.95 .

3. Pet i t ioners are contest ing the disal lowance of a legal fee claimed in

the amount of $31302.00, which comprised the bulk of the adjustment to niscel-

laneous deduct ions. The balance of the adjustnents to miscel laneous deduct ions

and eontr ibut ions were not contested.

4. Pet i t ioner Phi l ip Zichel lo contended that the legal fees at issue

were paid to defend his r ight to serve out his ful l  term as a Civi l  Court

Judge and that said fees were deductible under section 212 of the Internal

Revenue Code.

5. Judge Zichel lo,  who was elected to a ten year term in 1969, f i led

suit in Federal District Court in October of 1974, wherein he claimed that the

statutory ret i rement age of 70 was discr iminatory and, therefore, unconst i tut ional.

Judge Zichel lo,  who was then on the verge of reaching said age, f i led the sui t .

jo int ly with a man described as having voted for hirn.

6. In inst i tut ing said sui t ,  which was ul t imately lost,  pet i t ioner

incurred legal expenses of $3 r3O2.00 for which a deduct ion rdas clained during

the year at issue. During the ini t ia l  audit ,  the legal fees were ful ly substan-

tiated. Accordingly, the only issue at hand were whether by nature the expenditure

qual i f ied as a deduct ion.

7. During the course of the hearing, the Audit  Divis ion maintained that

the legal fees at issue were not a proper deduct ion within the meaning and

intent of sect ion 212 of the Internal Revenue Code. I ts reasoning appeared to

be that s ince the issue ldas a const i tut ional one, and the pet i t ioner ul t imately

lost,  such expenses were not deduct ible.
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CONCLUSIONS OF LAW

A. That. section 2L2 of the Internal Revenue Code reads in pertinent

p a r t :

" In the case of an individual,  there shal l  be al lowed as a
deduct ion al l  the ordi-nary and necessary expenses paid or incurred
during the taxable year ---

(1 )  fo r  the  produc t ion  or  co l lec t ion  o f  income;  . . . "

As  observed in  Morganrs  Es ta te  v ,  c . r .R .  ,  332 F .zd  144,150 (5 th  c i r .

L964) "the exact line of demarcation" between deductible and non-deductible

expenses incurred in l i t igat ion is not always, a percept ible one. In an

attempt to ascertain these often elusive boundaries, the fol lowing guidel ines

are laid down by the Fi f th Circui t :

t ' [ the court ]  must look to the issues involved, the nature of
the objectives of the suit in which the expenditures were made, the
defenses asserted, the purpose for which the clained deduct ions were
expended, the background of the l i t igat ion, and al l  the facts pertain-
ing to the entire controversy out of which the disputed expenses
a r o s e .  t t

Since the facts adduced in the instant case show that the sole purpose

of the litigation was for the conti-nued production of income and maintenance

of ernploynent,  the legal expenses of $3 r3O2.00 ar is ing fron such l i t igat ion

are deemed to be a proper deduction within the meaning and intent of section

272 of the Internal Revenue Code, and Art ic le 22 of the Tax Law.

B. That the adjustment to contr ibut ions of $418.00 and the adjustment

for the balance of miscel laneous deduct ions disal lowed of $82.00 are hereby

sustained.

C. That the petit ion of Phil ip Zichello and Louise Zichello is granted

to the extent  prov ided in Conclus ion of  Law "A" supra,  and that ,  sa id pet i t ion



is  in al l  other respects

D. That the Audit

Deficiency dated Ylay 24,

herein.

DATED: A}bany, New York

APR 1 ? 1981

denied.

Divis ion

1976 to
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is hereby directed to

be consistent with the

nodify the Notice of

determination rendered

STATE TN( COMI{ISSION


