
STATE OF

STATE TAX COMI'IISSION

In the Matter of the Pet i t ion
o f

Edward J. & Bessie Zeit l in

AITIDAVIT OF }IAIIING
for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 1  -  7 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the witbin not ice of Decision by
certified mail upon Edward J. & Bessie Zeitlin, the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wfapper addressed as fol lows:

Edward J. & Bessie Zeit l in
10295 Collins Avenue
Apt. #607
BaI Harbour,  FL 33154

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

NEW YORK

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
L4th day of August. ,  1981.

says that the said addressee is the pet i t ioner
set forth on said ldrapper is the last known address
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of a Determinat ion or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Years
1 9 7 1  -  1 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981.,  he served the within not ice of Decision by
cert i f ied mai l  upon Alex Hol lender the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid v/rapper addressed as fol lows:

AIex Hol lender
Tanklow & Hol lender
450 Seventh Ave.
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
of the pet i t ioner herein and that the add
last known address of the representat ive

Sworn to before me this
14 th  day  o f  August ,  1981.

said addressee is
ress set forth on
of the petitioner{
-)

I
I

the representative
said wrapper is the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  14 ,  1981

Edward  J .  &  Bess ie  Ze i t l in
10295 Collins Avenue
Apt. #607
Bal Harbour,  Fl  33154

Dear  Mr .  &  Mrs .  Ze i t l in :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninist.rative level.
Pursuant to sect ion(s) 590 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
A1bany, New York L2227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COM}IISSION

Peti t ioner t  s Representat ive
AIex Hol lender
Tanklow & Hollender
450 Seventh Ave.
New York, NY 10001
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAJ( CCI,O4ISSICD{

In tlre Matter of the petiti_on

of

ED'BRD J. ZEITLIN and BtrSSIE ZEITLIN

for Redetermination of a Deficienqg or
for Refi:rd of Personal Inccnre Ta< r:nder
Article 22 of ttre Tax Law for the years
L97L, 1972, 1973 and L974.

DECISION

Petitioners, Edrrard J. zeitlin and Bessie ZeiLljn, IO2g5 Collins Avenue,

Apt. 607, Bal Harbour, Florida 33154, filed a petition for redetermination of

a deficienry or for refi-urd of personal inccne tal under Article 22 of tlre Ta<

Law for ttre years I97L, L972, L973 and 1974 (n'iIe Xo. 13670).

A srnall claims hearing was held before Willianr Valcarcel, Hearing Officer,

at the offices of ttre State Ta< Ccnmj-ssion, I\rso Wor1d Ttade Center, Nor york,

Neur York' on Novsrlcer 26, L979 at 10:45 A.M. Petitioners appeared by Alol

Hollender, Esg. Thre Audit Division appeared by Ralph J. vecctr-io, Esg. (A. Sctnuadron,

Esq., of crcunsel) .

ISSUE

Whether interqst inccnre received lolz a nonresident frcm pr:rchase npney

mortgages is tarable to Nevr york State.

FIIJDINGS OF FASI

l- Petitioners, Edward J. Zeitlin and Bessie Zeitlin, timely filed a

Nev,r York State ccnrbined personal inccnre tax resident retuJrr for ttre year 1971.

On March I8, L975, tLre fncqne Ta:< Bureau received an "arnend.ed" Nevr york State

ccrnbined personal inccne ta< resident return for the period Janua4r 1, l97I to

Novsnber 2I, L97I, and an "amended." New York state ocrnbined personal inccne
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tax nonresident return for ttre period Novsrber 22t L97L to Decernber 31-, I97J-.

These arended returns resulted frcm petitioners' change of residence on

Novsnlcer 22, L97L to the State of Florida.

2. Petitioners, Edr,rrard J. Zeitlin and Bessie Zeitlin, t5ne1y filed a

New York State ccrnlcjned personal inccnre tax nonresident return for ttre year

L972.

3. Petitioner Bessie Zeitlin tinely filed separate Nerr,r York State

personal incone ta< nonresident returns for tlre years 1973 and L974.

4. On Jarruarl 8, 1975, tlre Inocnre Ta< Bureau validated a signed consent

to e<tend the peniod of limitation for ttre year I97L te April 15, 1976 in

accordance with section 683 (c) (2) of tlre Ta< I-avr.

5. On Januar1l 26, 1976, tlre Inocnre Tax Bureau issued a Notice of

Deficienqg in tlre sr-un of $81191.65, less an overyalrrent of $2,353.16, resulting

in a net anrrunt dr:e of $5,838.49. Or Februaqz 6, L976, the Incrcrne Ta:< Br:reau

abated $582.42 in interest, whiclr resulted in a net arpwrt due of $5,256.07.

The aforsnentioned deficiency was attactred to a Statenent of Ar:dit Changes

which explained the Bureau's firdings and reerputations as follorrirs:

"Interest inccnre frcrn the installnrent sale b1z ttre Irlrrris
Wolsk Estate and interest inccne frcrn ttre i-nstallment sale
of 4816-13th Ave. is subject to tax in the norrresident
status since tlte installment sa].e involved tlre sale of tlre
rental of Nerar York real properQz. "

"Since ttre installnrent gain receivable frcnr ttre sale of
4816-13th Ave. was accrued on the final resident return, a
modification r:nder section 654 is required in L972, L973,
and 1974."

"For the year L972, tLre capital gain nndification was rrct
included on line 2 of ttre Form If2O3."

In addition for ttre year L972t since Bessie's itqns of tax
preference occeed ttre specific deduction, she is sr:bject
to the mi:rifilnn inene tax. "

"Based on available information, the nrdification for
allocabl-e s$)enses and ttre minimlm inoone tax is adjusted
for the years L97L, 1972, L973, ard. 1974."
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"Itre B/A formula is corrected for ttre year L97L."

"The limitation percentage for year 1973 is orected to
49.32 and for ttre year Lg74 tp 48.86262."

The sole issue raised by petitioners was the ta:<abiliff of interest

inccrne frcrn a nrortgage cnrrred b1z a nonresident ta:rpayer.

6. Petitioner Bessie Zeitlin ovned a tkrree story building, consisting

of three rental units, a store and tvrio apartnrents. Ihe propertlz $/as ov,/ned by

petitioner Bessle Zeitlin since June, 1935, and was located at 4816-13ttr

Avenue, Brookllzn, Nerr,r York. In 1970, ttre propertlz was sold and she granted a

purchase mcney mor@age to tLre buyer. TLre gain fisn tlre sale of ttris property

was accrued on tJrc "amended," resident return filed for period Jarruarll I, L97L

to Novenber 2L, L97I. Also reported was interest incone received frqrr tlre

nucrtgage during tLrat period. However, interest inocne was rrct retrnrted on

petitioners' nonresident returns for tlre renaining period in 1971 and for

subsequent years at issue.

7. Petiti-oner Bessie Zeitlin received interest inccnre frcm tlre Estate

of lbrris Flolsk ("Tlre Estate") dr:rirrg ttre years at issue. Tlris interest

inocrne was derived frcrn pr.rchase rroney nortgages, he1d. by the estate, of real

properQz located in ttre CiQr and State of Nerrir York. Ihis interest inccrne was

reported dr:ring tLre resident period of tlre "anended" resident return and

excluded during the nonresident periods of ttre "Etrr3n,;led" and sr:bsequent nonresident

returns.

8. Petitioner Bessie Zeitlin was a housodfe arrd was not errgaged in the

business of holding property primarily for sale to custcners.

9. The estate resulted frqn tlre dsn-ise of ivlorris l,blsk, father of

petitioner Bessie Zeitlin. Petitioner's fatler and tlre subseqr:ent estate was

not engaged in tire business of holding properQz primarily for sale to custsrers.
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10. Thre interest inccnre at issue was received by petitioner Bessie

zeitljn during ttre nonresident periods as follcr^rs:

II{IEP.EST INCOIqE FRCI,I I\ORIGAGE ISANS

Year

L97L

L972

I973

L974

$ 400.44 $ --

Purchase
irtcney

l[crtgage

3,548.64

3,456.76

3 ,367 .40

The Estate

L0,245.05

16 ,598 .00

21 ,310 .00

TotaI

$  400 .44

l-3,793.69

20,054.76

24  ,677  .40

TLre atrount of interest inccnre received frcrn botLr sources, as shown

above, was accepted by petitioner Bessie Zeitlin and ttre Audit Division and is

not at issue.

CONCLUSIONS OF LAW

A. That interest inccrne on j-nstalfurent obligations arising frcrn ttre

sale of Nsar York State business realtlz is taxable to a ncnresident. Rental

properby is considered to be business property. When tlre interest in ttre

properties was so1d, a pr:rchase IIDney nrrrtgage was obtained. Before and after

the sale, petitioners had an interest in real property in Nsrrr York Stat-e.

B. That section 632(d Q) of ttre Ta< Larar provides ttrat:

"fnccfie frcrn intangible personal properQr, including annuj-ties,
dividends, interest and gains frcnr tlre distrnsition of intarrgiJrle
personal propertlz' shal1 constitute inccne derived frqn New York
sourc€s only to tlre exterrt ttrat such incrcrne i-s fron property
enployed in a business, trade, profession or occrrpation carried on
in ttris State."

Acordirrgly, tlre interest received frcm ttre purchase nrcney nortgage

on real property which was used in a forner rental busi.::ess wittrin Nqrv York

State was includable in Nen^r York adjtrsted gross incronre.
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C. flrat ttre petition of Edward J. Zeitlin and Bessie Zeitlin is denied

and the Notice of Deficienc,y dated Januarlz 26, 1976 is sustained.

DATED: Albany, Nq^r York STATE Tlu( @I\MISSION

AUc 14 lggl


