
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter

James

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 7 6 .

the Pet i t ion

Yoder

Defic iency or a Revision
Refund of Personal Incone
the Tax Law for the Year

AFFIDAVIT OF MAIIING
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A .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon James A. Yoder,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

James A. Yoder
c/o Robert  A. Yoder
2451 Brooksh i re  Dr .
Schenectady, NY 12309

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by
certified mail upon Robert A. Yoder the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Mr. Robert  A. Yoder
2451 Brooksh i re  Dr .
Schenectady, NY 12309

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta} Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
19 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

James A. Yoder
c/o Robert  A. Yoder
2451 Brookshire Dr.
Schenectady, NY 12309

Dear  Mr .  Yoder :

Please take not ice of the Decision
herewith.

June 19 ,  1981

of the State Tax Commission enclosed

You have now exhausted your right
Pursuant to sect ion(s) 0gO of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court to review an
Commission can only be inst i tuted under

Laws and Rules, and must be coumenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /f (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Robert A. Yoder
2451 Brooksh i re  Dr .
Schenectady, NY 72309
Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAMES A. YODER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year 1976.

DECISION

Peti t ioner,  James A. Yoder,  c/o Robert  A. Yoder,  245L Brookshire Drive,

Schenectady, New York 12309, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1976 (Fi le No. 22159).

A smal l  c laims hearing was held before Jarnes Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Comnission, Bldg. 9,  State Campus, Albany, New

York ,  on  December  8 ,  1980 a t  2 :15  P.M.  Pet i t ioner ,  James A.  Yoder ,  appeared

by Robert  A. Yoder.  The Audit  Divis ion appeared by Ra1ph J. Vecchio, Esq.

( T h o m a s  S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether pet i t ioner,  a naval of f icer,  incurred a change of domici le and

residence from the State of New York to the State of Flor ida on Apri l  4,  7976.

FINDINGS OF FACT

1. Pet i t ioner,  James A. Yoder,  did not f i le a 1976 New York State

personal income tax return. However, he did advise the New York State Department

of Taxation and Finance that he was servi,ng in the United States Navy and had

changed his lega1 residence to Flor ida.

2, On March 27, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner for the year 1976, assert ing that personal income tax of
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$226.00 was due, together with interest.  Said Not ice of Def ic iency was based

on Lhe grounds that petitioner did not effect a change of his New York State

domici le and was taxable as a ful l -year resident individual.

3.  Pet i t ioner,  whi le a domici l iary of the State of New York, entered

mil i tary service on June 28, 1975 from Schenectady, New York. From January 1,

1976 unt i l  Apri l  1,  1976 pet i t ioner was stat ioned aboard the subnarine USS

Lafeyette. Effect ive Apri l  1,  1976, he was stat ioned in 0r lando, Flor ida and

resided in an off  base apartment unt i l  October 1, 1976. Pet i t ioner was next

transferred to West Mi l ton, New York where he remained for the balance of the

tax year in quest ion.

4. Whi le stat ioned in Flor ida, pet i t ioner,  on JuIy 6, L976, executed a

Declarat ion of Dornici le and Cit izenship with the State and County Tax Assessor,

0range County, Flor ida. Said declaraLion indicated that pet i t ioner had moved

to Orange County, Flor ida, intended to make his legal residence in said county

and did not intend to return to his former domicile in Schenectady, New York.

Pet i t ioner also registered to vote in 0range County, Flor ida on Apri l  6,  1976

and i t  is his content ion that he changed his domici le to Flor ida on this date.

CONCTUSIONS OF tAId

A. That 20 NYCRR 102.2(d)(2) srares in perr inent parr:

"A domici le once establ ished cont inues unt i l  the person in
question moves to a new location with the bona fide intention of
making his fixed and permanent home there The burden is upon
any person assert ing a change of domici le to show that the necessary
in tenL ion  ex is ted . "

B. That pet i t ioner did not test i fy at  the hearing held herein with

respect to his intent nor did he submit credible documentary evidence which

would support that he intended to change his domicile to Florida and has,
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therefore, fai led to sustain the burden of proof imposed by sect ion 689(e) of

the Tax Law.

C. That.  pet i t ioner,  James A. Yoder,  was domici led in New York State, did

not maintain a permanent place of abode for the ent ire year outside the State

and spent more than 30 days in New York State during 1976. Accordingly,

pet i t ioner vtas a resident of New York for al l  of  1976 within the meaning and

in ten t  o f  sec t ion  605(a)  o f  the  Tax  law and 20  NYCRR 102.2(b) .

D. That the pet i t ion of James A. Yoder is denied and the Not ice of

Def ic iency  issued March  27 ,  1978 is  sus ta ined.

DATED: Albany, New York

JUN 19 1981

STATE TAX COMMISSION


