
STATE OF NEh} YORK

STATE TAX CO},{MISSION

In the Matter of the
o f

Joseph C.  Wor th ,

Pet i t ion

J r .
AFTIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 0  -  7 9 7 1 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 13th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph C. I , /orth,  Jr. ,  the pet i t ioner in the within
proceedinS, bY enclosing a t . rue copy thereof in a securely sealed postpaid
I,Jrapper addressed as fol lows:

Joseph C.  l {o r th ,  J r .
4435 Saddlebag Trai l
Scot tsda le ,  AZ 85251

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said rrrrapper s the last known address
of  the pet i t ioner .

Sworn to before me th is
13 th  day  o f  November ,  1981 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12?27

November  13 ,  1981

Joseph C. Worth, Jr.
4435 Saddlebag Trai l
Scot tsda le ,  AZ 85251

Dear Mr. l r lorth:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone /l (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE 0F I'IEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOSEPH C. IIIORTH, JR.

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax uader Artic\e 22
of the Tax Law for the Years 1970 and 1971.

I I I .  hrhether the pet i t ioner is l iable

amount of tax col lected but not paid over

the  years  1970 and 1971.

DECISION

Pet i t ioner ,  Joseph C.  Wor th ,  J r . ,  4435 Nor th  Sadd lebag Tra i l ,  Sco t tsda le ,

Arizona 85251, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the years

1 9 7 0  a n d  1 9 7 1  ( F i l e  N o .  1 6 0 5 5 ) .

The pet i t ioner has requested, in wri t ing, that this matter be submitted to

the Tax Commission for a decision without the necessity of a formal hearing.

The State Tax Counrission, based upon the record as i t  is present ly const i-

tuted, renders the fol lowing decision.

ISSI]ES

I.  Whether pet i t ioner was a t 'person" required to col lect,  account for and

pay over withholding tax due from Photo Chemical Products, Inc.

I I .  Idhether pet i t ioner wi l fu11y fai led to col lect,  account for and pay

over such tax.

to

by

a penalty equal to the total

Photo Chemical Products, Inc. for
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FINDINGS OF FACT

1. During the period fron Decenber 8, 1968 through January 31,7971

pet i t ioner r{ 'as president,  general  manager and a director of Photo Chemical

Produc ts ,  Inc .

2. For the year 1970 Photo Chenical  Products, Inc. f i led a Reconci l iat ion

of Personal Income Tax ldi thheld (Form IT-2103) indicat ing $13,374.02 personal

income tax withheld fron employee wages and $11779.66 paidr leaving a balance

due unpa id  in  the  amount  o f  $11,594.36 .

3. For the period January 1, 1971 through l{arch 31, 797L, the corporat ion

filed semi-monthly withholding tax returns indicating personal income tax

withheld from employees'  wages amounting to $11803.83 for the period January 1,

l9TL through March 31, 1971, but did not remit  the withholding taxes due.

4. The corporat ion ceased operat ions on May 26, 7971.

5. Pet i t ioner was one of three off icers who had the r ight and did sign

payrol l  and other checks on behalf  of  the corporat ion .

6. Petitioner signed returns and paid tax for the corporation through the

fourth quarter of 1970.

7. Pet i t ioner resigned on February 1, 1971 because he objected to the

nonpayment of withholding taxes.

8 .  C.O.D.  charges ,  mater ia ls ,  u t i l i t i es ,  ren t  and o ther  d i rec t  cos ts  o f

running the business of the corporation were paid during the period the tax

liability for witbholding Lax was accruing and unpaid.

9. 0n November 12, 1971 a not ice and demand for the calendar year 1970

was issued against Photo Chemical Products, Inc. for unpaid withholding tax,

in te res t  and pena l ty  in  the  anount  o f  $15,885.21 .
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10. 0n 0ctober 30, 1.,972 tb,e Income Tax Bureau issued a Statement of

Deficiency against petit ioner Joseph C. Worth, Jr. for the withholding tax

period February 15 to December 31, 1970 in the anount of $11,594.36 and for the

per iod January 1 to  March 31,  1971 in  the amount  of  $11803.83,  for  a  to ta l  o f

$13 '398.19.  Accord ingly ,  a  Not ice of  Def ic iency was issued against  pet i t ioner

on October  30,  L972 for  $13,398.19.  The pet i t ioner  t imely  f i led a pet i t ion for

redetermination of said deficiency.

CONCLUSIONS OF I.AI./

A. That sect ion 685(g) of the Tax Law provides, in part ,  that any person

required to collect, truthfully account for and pay over withholding tax iurposed

by the Personal Income Tax Law who wilfully fails to collect such tax or truth-

ful ly account for and pay over such tax, shal l  be l iable to a penalty equal to

the total  amount of tax not col lected or not accounted for and paid over.

B. That sect ion 685(n) of the Tax Law def ines the word "personrr for the

purpose of sect ion 685(g) 
"s 

including any individual,  corporat ion or partnership

or an off icer or employee of any corporat ion who, as such off icer or employee,

is under a duty to perform the act in respect of which the violat ion occurs.

C. That the pet i t ioner,  as president and director of Photo Chemical

Products, rnc. f rom January 1, 1970 through January 31r 1971 was a person as

def ined in seci ton 685(n) of the Tax Law.

D. That the pet. i t ioner wi l ful ly fai led to truthful ly account for and pay

over withholding tax on behalf  of  Photo Chemical Products, Inc. for the period

January 1, 1970 through January 31, 1971 within the intent and meaning of

sec t ion  685(g)  o f  the  Tax  Law.  (Lev in  v .  Ga l lman,  42  N.Y.2d  32 . )

1 9 7 L .

E. That pet i t ioner was not l iable for any withholding taxes after January 31,
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F. That the Audit  Divis ion is directed to modify and correct the Not ice

of Deficiency by eliminating therefrom the penalty attributable to any withholding

tax due after January 31, 1971.

G. That pet i t ioner is not rel ieved frour l iabi l i ty under sect ion 685(g) of

the Tax Law because another off icer or of f icers may be joint ly and several ly

1 iab le .

H. That the pet i t ion of Joseph C.

indicated in Conclusions of Law "E" and

den ied .

DATED: Albany, New York

NOv 1 3 1981

Worth,  Jr .

t tF t t  and in
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granted to the extent

other respects is
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 13, 1981

Joseph C. l , /orth,  Jr.
4435 Saddlebag Trai l
Scot tsda le ,  AZ 85251

Dear  Mr .  Wor th :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. TaxaLion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representat ive



STATE OF NET,] YORK

STATE TAx COMI"IISSION

In the Matter of the Pet i t ion

o f

JoSEPH C. W0RTH, JR.

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1970 and 197L.

I I I .  Whether the petit ioner is l iable

amount of tax col lected but not paid over

the years 1970 and 1971.

DECISION

Pet i t ioner ,  Joseph C.  [ {o r th ,  J r . ,  4435 Nor th  Sadd lebag Tra i l ,  Sco t tsda le ,

Arizona 85251, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the years

1 9 7 0  a n d  1 9 7 1  ( F i l e  N o .  1 6 0 5 5 ) .

The pet i t ioner has requested, in wri t ing, that this matter be submitted to

the Tax Commission for a decision without the necessity of a formal hearing.

The State Tax Commission, based upon the record as i t  is present ly const i-

tuted, renders the fol lowing decision.

ISSIIES

I .  l {hether pet i t ioner vras artperson" required to col lect,  account for and

pay over withholding tax due from Photo Chemical Products, Inc.

I I .  Whether pet i t ioner wi l ful ly fai led to col l -ect,  account for and pay

over such tax.

to

by

a penalty equal to the total

Photo Chemical Products, Inc. for
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FINDINGS OF FACT

1. During the period from December 8, 1968 through January 31, L97L

pet i t ioner was president,  general  manager and a director of Photo Chemical

Produc ts ,  Inc .

2, For the year 1970 Photo Chemical Products, Inc. f i led a Reconci l iat ion

of Personal Income Tax Withheld (Form IT-2103) indicat ing $13 r374.02 personal

income tax withheld from employee vrages and $1 ,779.66 paid, leaving a balance

due unpaid in the amount of 911 ,594.36.

3 .  For  the  per iod  January  L ,  1971 th rough March  31 ,  1971,  the  corpora t ion

filed semi-monthly withholding tax returns indicating personal income tax

wi thhe ld  f rom employees 'wages amount ing  to  $1r803.83  fo r  the  per iod  January  1 ,

1971 through March 31, 1971, but did not remit  the withholding taxes due.

4. The corporat ion ceased operat ions on May 26, .197L.

5. Pet i t ioner was one of three off icers who had the r ight and did sign

payrol l  and other checks on behalf  of  the corporat ion .

6.  Pet i t ioner signed returns and paid tax for the corporat ion through the

fourth quarter of 1970.

7. Pet i t ioner resigned on February 1 ,  L97l because he objected to the

nonpalrment of withholding taxes.

8 .  C.0 .D.  charges ,  mater ia ls ,  u t i l i t i es ,  ren t  and o ther  d i rec t  cos ts  o f

running the business of the corporation were paid during the period the tax

I iabi l i ty for withholding tax was accruing and unpaid.

9. 0n November I2r 797l a not ice and demand for the calendar year 1970

was issued against Photo Chemical Products, Inc. for unpaid withholding tax,

interest and penalty in the amount of $15,885.21.
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10. 0n October 30, 1972 the Income Tax Bureau issued a Statenent of

Deficiency against petit ioner Joseph C. Worth, Jr. for the withholding tax

period February 15 to December 31, 1970 in the anount of $111594.36 and for the

per iod January 1 to  March 31,  1971 in  the anount  of  $11803.83,  for  a  to ta l  o f

$13,398.19.  Accord ingly ,  a  Not ice of  Def ic iency vras issued against  pet i t ioner

on 0ctober  30,  L972 for  $13,398.19.  The pet i t ioner  t ine ly  f i led a pet i t ion for

redetermination of said deficiency.

CONCTUSIONS 0F tAI,l

A. That sect ion 685(S) of the Tax Law provides, in part ,  that any person

required to collect, truthfully account for and pay over withholding tax imposed

by the Personal Income Tax Law who wilfully fails to collect such tax or truth-

ful ly account for and pay over such tax, shal l  be l iable to a penalty equal to

the total  amount of tax not col lected or not accounted for and paid over.

B. That sect ion 685(n) of the Tax Law def ines the word "personrr for the

purpose of sect ion 685(g) as including any individual,  corporat ion or partaership

or an off icer or employee of any corporat ion who, as such off icer or employee,

is under a duty to perform the act in respect of which the violat ion occurs.

C. That the pet i t ioner,  as president and director of Photo Chemical

Products, Inc. f rom January 1, 1970 through January 31, 1971 was a person as

def ined in seci ton 685(n) of the Tax law.

D. That the petitioner wilfully failed to truthfully account for and pay

over withholding tax on behalf  of  Photo Chemical Products, Inc. for the period

January 1, 1970 through January 31, l97l within the intent and meaning of

sec t ion  685(g)  o f  the  Tax  Law.  (Lev in  v .  Ga l lman,  42  N.Y.2d  32 . )

L971 .

E. That.  pet i t ioner was not l iable for any withholding taxes after January 31,
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F. That the Audit  Divis ion is directed to modify and correct the Not ice

of Deficiency by eliminating therefrorn the penalty attributable to any withholding

tax  due a f te r  January  31 ,  1971.

G. That pet i t ioner is not rel ieved from l iabi l i ty under sect ion 685(g) of

the Tax Law because another off icer or of f icers may be joint ly and several ly

l iab le .

H. That the pet i t ion of Joseph

lndicated in Conclusions of Law rrE'r

den ied .

DATED: Albany, New York

N0v t 3 1981

C. Worth, Jr. is granted to the extent

and "Frt and in al l  other respects is

STATE TN( COMMISSION

k
SIDENT




