
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James R. & Marie S. Wiggins

AFFIDAVIT OF }fAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
197 4.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 17th day of Jury, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon James R. & Marie S. Wiggins the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

James R. & Marie S. Wiggins
Apartado
Aereo 12316
Bogota ,  D.E. ,  COIUIBIA

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the United States Postal Service within the State of New York.

That deponent further says that the said
herein and thaL the address set forth on said
of the pet i t ioner.

(-.

addressee is the pet i t ioner
the last known addresserrapper is

Sworn to before me this
17 th  day  o f  Ju ly ,  1981.
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is the representative
on said rdrapper is the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 17th day of July,  1981, he served the within not ice of Decision by
certified mail upon Arthur M. Hayes the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid errapper addressed as fol lows:

Arthur M. Hayes
Ernst & Ernst
C i t i corp  Center ,  153 E.  53rd  St .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic iat  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t . ioner
Iast known address

Sworn to before me this
17 th  day  o f  Ju ly ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July  17,  1981

James R. & Marie S. Wiggins
Apartado
Aereo L23I6
Bogota ,  D.E. ,  COLU{BIA

Dear Mr. & Mrs. I+r iggins:

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone // (518) 457-6240

Very truly yours,

STATE TN( COM},IISSION

cc:  Pet i t ioner ts  Representat ive
Arthur M. Hayes
Ernst & Ernst
Ci t icorp Center ,  153 E.  53rd St .
New York, NY 10022
Taxing Bureau' s Representative



STATE OF NEI{ YORK

STATE TAI( COI&fiSSION

In the Matter of the Petition

of

JAI{ES R. l{IccINS and }IARIE S. lrIccINS

for Redetermination of a Deficiency or
for Refund of Personal Incone Tax under
Article 22 of the Tax Law for the Year
L97 4.

DECISION

Petitioners, James R. Itliggins aod l{arie S. t{iggins, Apartado Aereo 12316,

Bogota, D.E. Columbia, filed a petition for redetermination of a deficietrcy or

for refund of personal income tar under Article 22 of the Tax Law for the year

1974 (F i re No.  18873) .

A fornal hearing was held before Edward Goodell, f,earing Officer, at the

offices of the State Tax Comission, Two World Trade Center, New York, New

York, on June 25, 1979 at 1:15 P.l l .  Petit ioners appeared by Arthur M. Hayes,

Jr., CPA, of the accounting firm of Ernst & Ernst. The Audit Division appeared

by Peter Crotty, Esq. (Irwin f,ery, Esq., of cor:nsel).

ISSTIE

llhether the petitioners were residents of New York State for ilcone tax

purposes in the yeat 1974.

FINDINGS OF TACT

1. Petitioners, James R. Wiggins and llarie S. Wiggins, timely filed a

New York State Income Tax Nonresident Return for 19?4 in which they stated

that the period of their New York State residence was fron January 1, 1974 to

August 30, 1974.

2. 0n December 20, 7976, the Audit Division issued a Statenent of Audit

Changes against petitioners, asserting that additional personal incone tax and



-2-

interest was due for L974 on the stated ground that ttas you are doniciled in

New York you are taxable on income frorn all sources to the extent reported on

your Federal  return.r t

Accordingly,  on December 20, L976, a Not ice of Def ic iency was issued

against the pet i t ioners assert ing personal income tax due tot L974 of $3 1546.76,

plus interest ot .  $469.69r less an overpa)ment on return of $262.00, for a net

amount  due o f  $3 ,754.45 .

3. Both of the pet i t ioners were born in the State of Ohio, were marr ied

to each other in the State of Ohio and, except for a period of ni l i tary service

of pet i t ioner James R. Wiggins, both of the pet i t ioners l ived cont inuously in

the State of 0hio unt i l  September 1, 1968.

4. Petitioner Janes R. Wiggins becane an employee of the international

accounting finn of Ernst & Ernst on July 5, 1960 in its Dayton, Ohio office

and continued to serve in the employ of Ernst & Ernst in its Dayton, Ohio

off ice unt i l  September 1, 1968 when he was transferred to i ts Buffalo,  New

York off ice at the request of said employer.

5. At the time of the said transfer of the petitioner James R. Wiggins

to the Buffalo,  New York off ice of Ernst & Ernst,  the said pet i t ioner sold his

hone in Dayton, Ohio and purchased a home in the town of Williamsville, New

York, located on the outskir ts of Buffalo,  New York.

6. Pet i t ioner James R. Wiggins and his wife,  the pet i t ioner Marie S.

Wiggins, together with their children, lived in the said home in t{il l iansville,

New York from September 1, 1968 unt i l  August 30, L974.

7. Pet i t ioner remained in the Buffalo, New York off ice of Ernst & Ernst

from September 1, 1968 to August 30, 7974, when he was transferred, at  his

request,  to the off ice of Ernst & Ernst located in Caracas, Venezuela as

manager of that of f ice.
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8. At or about. the time that the petitioner James R. Wiggins was transferred

to Caracas, Venezuela, as aforesaid, he sold his aforesaid home located in

Wil l iamsvi l le,  New York and moved to Caracas, Venezuela with his said wife,

the pet i t ioner Marie S. t{ iggins and their  chi ldren.

The petitioner James R. Wiggins served in the enploy of Ernst & Ernst

in i ts said off ice in Caracas, Venezuela from September 1, L974 to the lat ter

part  of  August,  1977 or the early part  of  Septemberr ' l . ,977 and, dur ing said

period, l ived in Caracas, Venezuela with his said wife,  pet i t ioner Harie S.

Wiggins, and their  chi ldren.

9 .  In  o r  about  September ,1977,  pe t i t ioner  James R.  Wigg ins  became a

partner in the said account ing f i rm of Ernst & Ernst and was placed in charge

of the off ice of said f i rm located in Bogota, Colunbia. Since then, the

pet i t ioners and their  chi ldren have l ived in Bogota, Columbia.

10. During the aforesaid period whi le pet i t ioner James R. Wiggins was

assigned to the off ice of Ernst & Ernst in Buffalo,  New York, the pet i t ioners

had one or nore New York State cert i f icates of registrat ion for an automobi le

and New York State dr iverrs l icenses, made chari table contr ibut ions to New

York non-prof i t  organizat ions, maintained bank accounts in New York State

which were continued for approximately two years while the petitioners were in

Caracas, Venezuela as aforesaid, and during the t ime pet i t ioners l ived in

Buffalo, their  chi ldren attended schools in New York State.

11. Since leaving New York State for South Anerica as aforesaid, the

pet i t ioners have spent their  vacat ions in the State of Ohio during 1975, L976,

L977 ,  1978 and 1979, returning to New York City for business reasons only

because that is the location of the international headquarters of Ernst &

Erns t .
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The petitioners have "reobtainedrr 0hio driver's licenses acd petitioner

James R. l{iggins transferred his New York State bank accounts aforesaid from

Buffalo, New York to Colurnbus, Ohio where his parents live so that "they can

handle the accounts for him while he is in South America.r'

12. It was the petitionersr intention that ultimately they would return

to the State of Ohio rather than to New York State.

CONCIUSIONS 0F [AtrI

A. That during 1968, the petitioners, James R. t{iggins and Marie S. t{iggins,

established a domicile in New York State within the meaning and intent of 20

l {ycRR 102.2(d) .

B. That a domicile once established continues until the person in question

moves to a new location with the bona fide intention of nakiug his fired and

pernanent home there. No change of donicile resul-ts fron a renoval to a new

location if the intention is to remain there only for a linited tine; this

rule applies even though the individual nay have sold or disposed of his

fo rner  home [20  NYCRR 102.2(d) (2 )1 .

C. That a United States citizea will not ordinarily be deemed to have

changed his donicile by going to a foreign couatry unless it is clearly shottn

that he intends to renai-n there pernanently. For example, a United States

citizen doniciled in New York who goes abroad because of an assignnent by his

enployer or for study, research or recreation, does not lose his New York

domicile unless it is clearly shown that he intends to renain abroad pernanently

and not to return [20 NYCRR 102.2(d)(3)1.

Further, in deterrnining an individual's intention in this regard, his

decl-arations will be given due weight, but they will not be conclusive if they

are contradicted by his conduct [20 NYCRR to2.2(d)(2)] .
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D. That the presumption against a foreign domicile is stronger than the

general  presumption against a change of domici le.  rr less evidence is required

to establish a change of domicile from one state to another than from one

nat ion to anothertr  (Matter of  Newconb,192 NY 238r250).  Pet i t ioners may have

left New York State with no intention of returningl however, they failed to

show that they went to Caracas, Venezuela intending to remain there pernanently

or establ ish a domici le there. Accordingly,  pet i t ioners renained donici led in

New York State within the meaning and intent of 20 NYCRR 102.2(d).

E. That although it was the petitionersr intention to ultimately return

to the state of Ohio rather than New York, ' r to change one's domici le requires

an intent to give up the old and take up the new, coupled with an actual

acquisi t ion of a residency in the new local i tyrt  (Matter of  -Newconb, supra.,

2 5 0 - 2 5 1 ) .

Accordingly, no change of donicile from New York to Ohio occurred as "the

existing domicile, whether of origin or selection, continues until a oew one

is acquired and the burden of proof rests upon the party who alleges a change."

(Mat te r  o f  Newcomb,  supra . r  p .  250) .

F. That any person domici led in New York is a resident for incone tax

purPoses for a specif ic taxable year,  unless for that year he sat isf ied al l

three of the following requirements: (1) he maintains no permanent place of

abode in this State during such year, (2) he naintains a permanent place of

abode elsewhere during such year and (3) he spends in the aggregate not more

than 30 days of the taxable year in this state [20 NYCRR I02.2(b)] .

Since pet i t ioners herein did not sat isfy these requirements, they are

deemed to have been ful l  year residents of New York State.
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with such additional interest
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R. Wiggins and Marie S. Wiggins

December 20, 7976 is sustained

be lawfully owing.

James

issued

as may

is denied

together

DATED: Albany, New York

JUL I'i 1981


