
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Westbury At lant ic Club, Inc.
Xichael Wo1pov, Rose Wolpov and

the Estate of Nathan Wolpov

for Redeterminat ion of a Def ic iency or a Revision
of a Det.ermination or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  9  /  L / 7 3 - 8 / 3 1  / 7 6 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
21s t  day  o f  August ,  1981.

AtrT'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and tbat on
the 21st.  day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Westbury At lant ic Club, Inc.,  Michael Wolpov, Rose Wolpov
and the Estate oi Nathan Woipov, the petitiorrur in the within proceeding, ly
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

htestbury At lant ic CIub, Inc.
Michael l,/olpov, Rose Wolpov and
the Estate of Nathan Wolpov
160 Harvard Ave.
Rockvi} le Centre, NY 11509

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

that the said addressee is the pet i t ioner
tortn 

r"t-sJa 

wrapper t, 
Y 

last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

I{estbury At lant ic CIub, fnc.
Michael Wolpov, Rose Wolpov and

the Estate of Nathan Wo1pov

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9  /  I l 7 3 - 8 / 3 I  / 7  6 .

AFFIDAVIT OF UAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 21st day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Jack L. Libert  the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jack L. Libert .
Kinzler & Libert
350 01d Country Rd.
Garden City,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address seL forth on said wrapper is the
last known address of the representative_oflthe petitioner.

Sworn to before me this
21 .s t  day  o f  August ,  1981.

a""'



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

August  21,  1981

I r /estbury At lant ic Club, fnc.
Michael Wolpov, Rose Wolpov and
the Estate of Nathan lrlolpov
160 llarvard Ave.
Rockvi l le Centre, NY 11509

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) t f38 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Cornmission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Atbany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
A1bany, New York 12227
Phone // (518) 457-6240

Very truly yours,

STATE TN( COMI'IISSION

cc:  Pet i t ioner ts  RepresenLat ive
Jack L. Libert
Kinzler & Libert
350 01d Country Rd.
Garden City,  NY 11530
Taxing Bureau' s Representat ive



STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the petition
o f

I,rtestbury Atlantic Club, Inc.
Michael Wolpov, Rose lJolpov and

the Estate of Nathan Wolpov

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  I  / 1 1 7 3 - 8 / 3 1 / 7  6 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  August ,  1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by ry*iTof&TtFtEDYretL
upon Westbury At lant ic Club, Inc.,  Michael Wolpov, Rose Wolpov and the Estate of
Nathan Wolpov, the petitioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Westbury At lant ic Club, Inc.
Michael Wolpov, Rose Wolpov and
the Estate of Nathan Wolpov
160 Harvard Ave.
Rockvi l le Centre, NY 11509

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

/.



STATE OF NEW YORK
STATE TAX COMI-IISSION

In the Matter of the Petition
o f

Itrestbury Atlantic Club, Inc.
Michael hlolpov, Rose Wo1pov and

the Estate of Nathan Wolpov

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  I  1 /73-8 /  37 /76 .

That deponent further says that the said addressee is
of the petitioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

AITIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over L8 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by mai l
upon Jack L. libert the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof ia a securely sealed postpaid
l trapper addressed as fol lows:

Jack L. Libert
Kinzler & Libert
350 Otd Country Rd.
Garden City, NY 11530

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official deposit.ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the representative
said wrapper is the

) -..I
Sworn to before me this
14 th  day  o f  August ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  14,  1981

Westbury At lant ic CIub, Inc.
Uichael htolpov, Rose Wolpov and
the Estate of Nathan Wolpov
160 Harvard Ave.
Rockvi l le Centre, NY 11509

Gentlemen:

Please take not ice of the Decision of the State Tax Commissi .on enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be cornnenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nav be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jack L. l ibert
Kinzler & Libert
350 01d Country Rd.
Garden City,  NY 11530
Taxing Bureau' s Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ITESTBLIRY ATTANTIC CLUB, rNC.
MICHAET IdOIPOV, ROSE I{OIPOV and

TI{E ESTATE OF NATHAN WOTPOV

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 an.d 29
of the Tax Law for the Period September 1, L973
through August 31, 7976,

DECISION

Peti t ioner,  Michael Wo1pov, 160 Harvard Aveaue, Rockvi l le Centre, New

York, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Art ic les 28 and 29 of the Tax law for the period September 1,

1973 through August 31, 1976 (Fi fe No. 19257).

A formal hearing was held before Edward Goodel l ,  Hearing Off icer,  at  the

off ices of the State Tax Conrnission, Two l , ior ld Trade Center,  New York, New

York, on June 27, L979 at 10:45 A.M. Pet i t ioner appeared by Kinzler & l ibert ,

Esqs. (Jack l .  Libert ,  Esq.,  of  counsel) .  The Audit  Divis ion appeared by Peter

Cro t ty ,  Esq.  (Wi l1 iam Foxn Esq. ,  o f  counse l ) .

ISSUE

ldhether admission charges for the use of the swinming pool and beach

faci l i t ies of the lJestbury At lant ic Club, Inc. are subject to the sales and use

tax on the ground that the Westbury At lant ic Club, Inc. is a "social  or athlet ic

c lub"  as  de f ined in  sec t ion  1101(d) ( t f )  o f  the  Tax  Law and sec t ion  527. I l (b ) (4 )

of the Regulat ions and, therefore, that said adsl ission charges const i tute

"dues i ' sub jec t  to  the  sa les  and use tax  as  prov ided in  sec t ion  1105( f ) (2 )  o f

the Tax law.
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FINDINGS OF FACT

1. 0n May 20, L977, the Audit Division issued a i lot ice of Deternination

and Demand for Payment of Sales and Use Taxes Due against lJestbury Atlantic

Club' Inc., Nathan l,Jolpov, Rose Wolpov and Michael Wolpov, individually and as

officers for the period Septenber 1, 1973 through August 31, 1975 in the amount

o f  $12 '5L5 .34 ,  p lus  pena l t y  and  i n te reg t  o f  $2 ,503 .07 ,  f o r  a  to ta l  o f  $15 ,018 .41 .

2. Westbury Atlantic CIub, Inc., ("WAC") is a busi-aess corporation

organized under tbe laws of New York State. It files New York State franchise

tax returns and pays the New York State franchise tax.

3. The sole off icers, directors and stockholders of the said corporation

are petitioner Michael Wolpov, his mother Rose Wolpov and his brother who

respect.ively hold the offices of President, Secretary-Treasurer and Vice-President,

During his lifetime, Nathan Wolpov, the father of Michael Wolpov, was a stockholder,

director and off icer of the said corporation.

4. The said corporation is the owner and operator of swimning pool aad

ocean bathing facilit.ies located at Atlantic Beach, New York.

5. Each year during the period at issue beginning on l:lemorial Day and

ending on Labor Day, the said cortrroration provided the following acconodatioas:

a. It rented cabanas or lockers to custoners on a seasonal- or daily

basis, the rentals for which the petitioner concedes are subject to the saLes

and use tax.

b. I t  charged customers an admission fee on a seasonal or daily basis

for the use of i ts swimming pool and ocean beach faci l i t ies. I t  is the peti-

t ioner's claim that said admission fees are not subject to the sales and use

tax, while the Audit Division asserts that they are subject to the sales and

use tax.



c. In addit ion to the foregoing accommodations, the said corporat ion,

also provided a rrsleep aliray camp membership" for children of its customers who

went to sumter camps and used said corporat iont s faci l i t ies pr ior to leaving

for camp and after returning from camp. For said use of i ts faci l i t ies a

reduced fee was charged by said corporat ion based on " less use of the cabana

which is being rented".

d. The rates charge for the rental  of  the said cabanas varied with

their location and the nurnber of peopLe who used them.

6. The premises occupied by the said corporat ion contained a reetaurant

which, dur ing the period at issue, was leased to a concessionaire who operated

the said restaurant for the service of the general pubtic. Said restaurant had

a sepatate st.reet entrance for the general public and no admission fee was

required for access to and use of the services of said restaurant.

Said concessionaire, dur ing the period at issue, also conducted

barbecues and evening dances open to the general public without payment of an

admission fee, customers paying sorely for food and l iquor consuned.

7. (a) The Wolpov family acquired the lJestbury Atlantic CIub, Inc. in or

about the year 1961, at which t ime certain forms were used by i ts owners,

including a form ent i t led I 'Accomodation Rate Schedule",  which said form contained

"Rules and Regulat ionstt  required to be observed by rrpatrons" and "vis i torsi l

and, among other things, stated that it.s services included "Sleep Away Camp

Membership" for "chi ldren of patrons at a reduced fee" and also stated that the

fol lowing act iv i t ies and services were provided: f 'Swiuuning Pool,  Hot and Cold

Showers, Steam Roouts, Solar iums, Sun Deck, Bar,  Cafeter ia,  Barbecue and Swin

Part ies, Swimning Instruct ion, Personal Management."

-3 -



(b) During the period at issue, the said forn cont inued to be used

despite the fact that in some resBects it no longer accorded with the facts,

namely that t{AC did not coaduct any social or athletic events, tournanents or

dances and that the restaurant facilities and dances were conducted by an

independent concessionaire under the termg of a lease between it and WAC.

8. During the period at issue, none of the persons who paid rentals or

adnission fees for the use of the facilities provided by WAC participated in or

had any voice with respect to the conduct or management of the said corporation

or of the business conducted by it; none of then participated in any elections

or connittees or in the selection of members or nanagenent of said corporation;

and no special rights or privileges were conferred upon then in that each of

the persons using the facilities of WAC paid a consideration to WAC therefore

based upon usage.

9. The petition herein rtas tinely filed by Michael lrlolpov, President of

tlestbury Atlantic Club, Inc., acting both in his individual capacity and in his

representative capacity on behalf of said corporation.

coNctusloNs 0F tAI{

A. That admission charges for the use of the swimming aod beach facilities

of lJestbury Atlantic CIub, Inc., as distinguisbed from rentals paid to it for

the use of its cabanas and lockers, vrere not subject to the sales and use tax

during the period at issue for Lhe reason that the Uestbury Atlantic Club,

Inc., during said period, did not have the characterist ics of a social or

athletic club as defined in section 1101(d)(13) of the Tax Law and section

527.11(b)(4) of the Regulations. Therefore, in the circunstances of this case,

said admission charges are exeqpt fron the sales and use tax as provided in

sect ion 1105( f ) (1)  o f  the Tax Law.

-4-



B. That the petition of Michael Wo1pov, acting individually and in his

representative capacity, is granted and the Notice of Determination and Denand

for Payment of $ales and Use Taxes Due igsued May 27, 1977, is hereby cancelled.

DATED: Albany, New York

AUGzr lvut

-5-
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STATE OF NEI/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ir testbury At lant ic Club, Inc.
Michael l{olpov, Rose Wolpov and

the Estate of Nathan LIoIpov

for Redeterminat i .on of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic les 28 & 29 of the Tax Law for the
Period September 1, 1973 through August 31, 1976.

That deponent further says
and that the address set forth
pet i t ioner .

Sworn to before me this
6th day of November, 1981.

AFFIDAVIT OF MAITING

the pet i t ioner herein
known address of the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
6th day of November, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon l , lestbury At lant ic club, rnc.,  Michael wolpov, Rose wolpov and the
Estate of Nathan Wolpov, the pet i t ioners in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid qrrapper addressed as fol lows:

Westbury At lant ic CIub, Inc.
Michael Wolpov, Rose Wolpov and
the Estate of Nathan l{olpov
39 Roxen Road
Rockvi l le Centre, NY 11570

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
United States Postal  Service within the State of New York.

that the said addressee is
on said wrapper is the last



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

I,rlestbury Atlantic C1_ub, Inc.
Michael Wolpov, Rose l{olpov and

the Estate of Nathan Wolpov

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic les 28 & 29 of the Tax Law for the
Period September 1, 1973 through August.  31, 1976.

AFFIDAVIT OF MAITING

Stat.e of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
6th day of November, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Westbury At lant ic CLub, fnc.,  Michael Wolpov, Rose Wo1pov and the
Estate of Nathan hlolpov, the pet i t ioners in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Westbury At lant ic CIub, Inc.
Michael Wolpov, Rose llolpov and
the Estate of Nathan hlolpov
39 Roxen Road
Rockvi l le Centre, NY 11570

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
United States Postal  Service within the State of New York.

That deponent further says
and that the address set forth
pet i t ioner .

Sworn to before me this
6th day of November, 1981.

that the said addressee
on said r,tTrapper is the

is  the pet i t ioner herein
st known address of the
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12??7

August  21,  1981

Westbury Atlantic CIub, Ioc.
llichael Wolpov, Rose Wolpov and
the Estate of Nathan [,/olpov
160 Harvard Ave.
Rockvi l le Centre. NY 11509

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, A1bany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner a4d Counsel
Albany, New York 72227
Phone /f (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

cc: Pet i t ioner 's Representat ive
Jack L. Libert
Kinzler & Libert
350 01d Country Rd.
Garden City,  NY 11530
Taxing Bureaur s Representative



STATE OF NEI.{ YORK

STATE TAX CO}.TIISSION

In the Matter of the Pet i t ion

o f

IIESTBURY ATTANTIC CIUB, INC.
MICHAEL I{OIPOV, R0SE I{OIPOV and

TI{E ESTATE OF NATHAN I{OIPOV

for Revision of a DeLerminat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and, 29
of the Tax Law for the Period September 1, Igj3
th rough August  31 ,  I976.

Whether admission charges for

faci l i t ies of t .he Westbury At lant ic

tax on Lhe ground that the l{estbury

c lub"  as  de f ined in  sec t ion  1101(d)

o f  the  Regu la t ions  and,  there fore ,

"dues"  sub jec t  to  the  sa les  and use

the Tax Law.

DECISION

the use of the swimming pool and beach

CIub,  Inc .  a re  sub jec t  to  the  sa les  and use

A t l a n t i c  C l u b ,  I n c .  i s  a  " s o c i a l  o r  a t h l e t i c

( 1 3 )  o f  t h e  T a x  L a w  a n d  s e c t i o n  5 2 7 . 7 1 ( b ) ( 4 )

tha t  sa id  admiss ion  charges  cons t i - tu t  e

t a x  a s  p r o v i d e d  i n  s e c t . i o n  1 1 0 5 ( f ) ( 2 )  o f

Pet i t ioner ,  M ichae l  Wolpov ,  160 Harvard  Avenue,  Rockv i l le  CenLre ,  New

York, f i led a pet i t ion for revision of a deterninat ion or for refund of sales

and use taxes  under  Ar t i c les  28  and 29  o f  the  Tax  law fo r  the  per iod  September  1 ,

1973 th rough Augusr  31 ,  1976 (F i te  No.  t9ZS7) .

A  fo rmal  hear ing  was he ld  be fore  Edward  Goode l l ,  Hear ing  Of f i cer ,  a t  the

of f i ces  i f  tne  Sta te  Tax  Commiss ion ,  Two Wor ld  Trade Center ,  New York ,  New

York ,  on  June 27 ,  1979 a t  10 :45  A.M.  Pet i t ioner  appeared by  K inz le r  &  L iber t ,

Esqs .  (Jack  l .  L iber t ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Peter

C r o t t y ,  E s q .  ( I { i 1 l i a m  F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSUE
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FINDINGS OF FACT

1. 0n May 20, L977, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against l{estbury Atlantic

Club, fnc' ,  Nathan Wolpov, Rose Wolpov and Miehael 1+Iolpov, individual ly and as

off icers for the period September 1, 1973 through August 31, 7976 Ln the amount

o f  $ 1 2 , 5 1 5 . 3 4 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 2 , 5 0 3 . 0 7 ,  f o r  a  t o t a l  o f  $ 1 5 r 0 1 8 . 4 1 .

2. I {estbury Atrant ic club, rnc.,  ("wAc") is a business corporat ion

organized under the laws of New York Stat.e.  I t  f i les New York State franchise

tax returns and pays the New York State franchise tax.

3. The sole off icers, directors and stockholders of the said corporat ion

are pet i t ioner Michael l {olpov, his mother Rose t{olpov aad his brother who

respect ively hold the off ices of President,  Secretary-Treasurer and Vice-President.

During bis l i fet ime, Nathan l{olpov, the father of Michael Wolpov, was a stockholder,

d i rec to r  and o f f i cer  o f  the  sa id  corpora t ion .

4. iThe sald corporat ion is the owner and operator of swimming pool and

ocean bathing faci l i t . ies located at At lant ic Beach, New york.

5. Each year during the period at issue beginniag on Memorial  Day and

ending on Labor Day, the said corporat ion provided the fol lowing accomodations:

a. I t  rented cabanas or lockers to customers on a seasonal or dai ly

basis,  the rentals for which the pet i t ioner concedes are subject to the sales

and use tax .

b. f t  charged customers an admission fee on a seasonal or dai ly basis

for the use of i ts swimning pool and ocean beach faci l i t ies. I t  is the pet i-

t ioner rs  c la im tha t  sa id  admiss ion  fees  are  no t  sub jec t  to  the  sa les  and use

tax, whi le the Audit  Divis ion asserts that they are subject to the sales and

use tax .
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c .  In  add i t ion  to  the  fo rego ing  accommodat ions ,  the  sa id  corpora t ion ,

also provided a "sleep away camp membership" for chi ldren of i ts customers who

went  to  sunmer  camps and used sa id  corpora t , ion ts  fac i l i t i es  p r io r  to  leav ing

for  camp and a f te r  re tu rn ing  f rom camp.  For  sa id  use  o f  i t s  fac i l i t i es  a

reduced fee was charged by said corporat ion based on ' r less use of Lhe cabana

which  is  be ing  ren ted" .

d. The rates charge for the rental  of  the said cabanas varied with

their  locat ion and the number of people who used them.

6. The premises occupied by the said corporat ion contained a restaurant

wh ich ,  dur ing  the  per iod  a t  i ssue,  was  leased t .o  a  concess iona i re  who opera t .ed

the  sa id  res taurant  fo r  the  serv ice  o f  the  genera l  pub l i c .  Sa id  res taurant  had

a separate street entrance for the general  publ ic and no admission fee was

requ i red ,  fo r  access  to  and use o f  the  serv ices  o f  sa id  res taurant .

Sa id  concess iona i re ,  dur ing  the  per iod  a t  i ssue,  a lso  conducted

barbecuei and evening dances open to the general  publ ic without payment of an

admiss ion  fee ,  cusLomers  pay ing  so le ly  fo r  food and I iquor  consumed.

7 .  (a )  The Wolpov  fami ly 'acqu i red  the  l {es tbury  A t lan t ic  CIub ,  Inc .  in  o r

about the year 1961, at which t ime certain forms were used by i ts owners,

including a form ent i t led I 'Accomodation Rate Schedule",  which said form contained

"Rules and Regulat i -onsrr required Lo be observed by t 'patrons" and "vis i tors"

and, among other things, stated that i ts services included "Sleep Away Camp

Membership" for "chi- ldren of patrons at a reduced fee" and also slated that the

fol lowing act iv i t ies and services were provided: "swimming PooI,  Hot.  and CoId

Showers ,  SLeam Rooms,  So lar iums,  Sun Deck ,  Bar ,  Cafe ter ia ,  Barbecue and Swim 
'+

ParL ies ,  Swimming Ins t ruc t ion ,  Persona l  Management . "
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(b) During the period at issue, the said form cont inued to be used

despite the fact that in some respects i t  no longer accorded with the facts,

namely that WAC did not.  conduct any social  or athlet ic events, tournaments or

dances and that the restauranL faci l i t ies and dances were conducted by an

independent concessionaire under the terms of a lease between i t  and I , /AC.

8- During the period at issue, none of the persons who paid rentals or

admission fees for the use of the faci l i t ies provided by hlAC part ic ipated in or

had any voice with respecL to the conduct or management of the said corporat ion

or of the business conducted by i t l  none of them part ic ipated in any elect ions

or comrnit tees or in the select ion of members or management of said corporat ionl

and no special  r ights or pr iv i leges r l 'ere conferred upoo them in that each of

the persons using the faci l i t ies of WAC paid a considerat ion to I , /AC therefore

based upen usage.

9. The pet i t ion herein was t imely f i led by Michael Wolpov, President of

WestburylAt lant ic Club, Inc.,  act ing both in his indivi , i lual  capacity and in his

representa t ive  capac i ty  on  beha l f  o f  sa id  corpora t ion .

CONCLUSIONS OF IAW

A. That admission charges for the use of the swirnning and beach faci l i t ies

of Westbury At lant ic CIub, fnc.,  ds dist inguished fron rentals paid to i t  for

Lhe use of l ts cabanas and lockers, were not subject to the sales and use tax

during the period at issue for the reason that.  the Westbury At lant ic Club,

Inc . ,  dur ing  sa id  per iod ,  d id  no t  have the  charac ter is t i cs  o f  a  soc ia l  o r

a th le t i c  c lub  as  de f ined in  secL ion  1101(d) (13)  o f  the  Tax  Law and sec t ion

527. I I (b ) (4 )  o f  Lhe Regu la t ions .  There fore ,  in  the  c i rcumstances  o f  th is  case,

said admission charges are exempt from the sales and use tax as provided in

s e c t i o n  1 1 0 5 ( f ) ( f )  o f  t h e  T a x  L a w .



B.  That

representat ive

for Payment of
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the petit.ion of Michael l,Io1pov, acting individually and io his

capacity,  is granted and the Not ice of Determinat ion and Demand

sa les  and use Taxes  Due issued May 27 ,  7971,  i s  hereby  cancer led .

DATED: Albany, New York

AUG 2 1 i9B1

t r

STATE TAX COMMISSION

COMMISSIONER




