
STATE OF NET{ YORK
STATE TAX COI{I{ISSION

fn the Matter of the Petition

o f

Abraham & Regina l{eiss

AIT'IDAVIT OF MAILING

for Redeterminat ion of a

of a Determination or a

Personal Income & UBT

under Art ic le 22 & 23 of

Def ic iency

Refund of

the Tax Law

L 9 6 2 .

or a Revision

for  the  Years  1960.1961

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departrnent of Taxation and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

nrail upon Abraham & Regina trleissr the petltioner in the wlthin proceeding, by

enclosing a true copy thereof in a securely sealed postpaid $rrapper addressed as

fo l lows:

Abraham & Regina Weiss
13s3 47rh s t .
Brookllm, l{Y

and by depositing sane enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

l n a

of the

herein

of the

Sworn to before me this

9th day of January, 198L.

{WW/
n t ,
v

(



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Abraham & Regina Weiss

for Redeterminat. ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

f o r  t h e  Y e a r s  1 9 6 0 . 1 9 6 1 . L 9 6 2 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

9th day of January, 1981, he served the within

mai l  upon Burton A. Fr iedman the representat ive

proceeding, by enclosing a true copy thereof

and says that he is an emploYee

18 years of age, and that on the

not ice  o f  Dec is ion  by  cer t i f ied

of the petitioner in the within

in a securely sealed postpaid

AFTIDAVIT OF MAILING

wrapper  addressed as fo l lows:

Mr. Burton A. Friedman
225  W.  34 th  r .
Nel.r York, NY 10001,

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said ldrapper is  the last

known address of the representat ive of t

Sworn to before me th is

9th day of  January,  1981.

t i t i oner .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 9, 1981

Abraham & Regina l^ieiss
1 3 5 3  4 7 r h  S r .
Brooklyn, NY

D e a r  M r .  &  M r s .  W e i s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausLed your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  122?7
Phone + (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Burton A. Fr iedman
225 \t. 34rh r.
New York, NY 10001
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ABRAIIAM and REGINA IIEISS

for Redeterminat ion of Def ic iencies or
for Refund of Personal Income and
Unincorporated Business Taxes under
Art ic le 22 of the Tax Law for the Years
1960, 1961 and 7962 and under Art ic le 23
of the Tax Law for the Years 1960 and
1 9 6 2 .

DECISION

Pet i t ioners,  Abraham and Regina Weiss,  1353 47th Street ,  Brooklyn,  New

York,  f i led a pet i t ion for  redeterminat ion of  def ic iencies or  for  refund of

personal  income tax under Ar t ic le  22 of  the Tax Law for  the years 1960,  1961

and 1962 and for  unincorporated business tax under Ar t ic le  23 of  the Tax Law

fo r  t he  yea rs  1960  and  1 ,962  (FLLe  No .  01410 ) .

A formal  hear ing was held before Harvey Baum, Hear ing Of f icer ,  a t  the

of f ices of  Lhe State Tax Commission,  Two l , /or ld  Trade Center ,  New York,  New

York,  on November 4,  1976.  Pet i t ioners appeared by louis  Sept imus,  CPA. The

Aud i t  D i v i s i on  appea red  by  Pe te r  C ro t t y ,  Esq .  (Howard  Herman ,  Esq . ,  o f  counse l ) .

The hearing was adjourned and continued on March 14, 1977 before Harvey Baum,

Hear ing Of f icer .  Pet i t ioner ,  Regina Weiss,  appeared pro se and for  her  husband,

Abraham Weiss.  The Audi t  Div is ion appeared by Peter  Crot ty ,  Esq.  (Louis

Sen f t ,  Esq . ,  o f  counse l ) .  Subsequen t l y ,  on  pe t i t i one rs r  mo t i on ,  t he  f o rma l

hear ing was reopened by order  of  the State Tax Commission and held on August  11,

1977 before Frank Romano,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax

Commiss ion ,  Two  Wor ld  T rade  Cen te r ,  New York ,  New York  a t  9 :15  A .M.  Pe t i t i one rs

appeared by Burton A.  Fr iedman,  Esq. .  The Audi t  Div is ion appeared by Peter

Cro t t y ,  Egq .  (Lawrence  F fevens ,  Esq . ,  p f  cou4se l ) .
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I .  Whether deduct ions for interest expense in the amounts of $940.00 for

year 1960 and $3,325.88 for 1962 were properly disal lowed by the Income

Bureau.

I I .  Whether  por t ions of  Abraham l r le iss '  t ravel  expenses re lat ing to h is

real  estate management act iv i t ies in  the amounts of  $11000.00 for  the year

1961 and $3r000.00 for  1962 were proper ly  d isa l lowed by the Income Tax Bureau

for  personal  income tax purposes.

III. l . ihether Abraham Weiss failed to report income from the sale of dianonds

in the amount  of  $33,528.00 dur ing the year  1962 thereby understat ing both

unincorporated business and personal  income.

IV.  I^Jhether  pet i t ioners overstated thei r  cost  basis  in  cer ta in capi ta l

t ransact ions on thei r  personal  income tax return for  the year  1961.

V.  Whether  penal ty  pursuant  to sect ion 685(a)  of  the Tax Law was proper ly

imposed upon Abraham l.Jeiss by the Income Tax Bureau for failure to fi le an

unincorporated business tax return for  the year  1962.

VI .  Whether  destruct i -on of  the Income Tax Bureaurs worksheets and other

material by the Department of Taxation and Finance prior to the fornal hearing

and the absence of the auditor or his supervisor at the hearing prevented

pet i t ioners f rom proper ly  defending thei r  pet i t ion.

VI I .  Whether  the adminis t rat ive delay in  br inging th is  mat ter  to  a formal

hearing was tanLamount to a denial of due process of law and was harmful to

pe t i t i one rs ,  whose  reco rds ,  because  o f  sa id  de lay ,  we re  unava i l ab le .

FINDINGS OF FACT

1 .

persona l

Abraham

Pet i t ioners,  Abraham and Regina Weiss,  t imely f i led New York State

income tax returns for  the years 1960,  L961 and 1962.  Pet i t ioner

I^/eiss tinely fi lpd unincorporated business tax returno for the years



1 9 6 0  a n d  1 9 6 1 .

7962.
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He did not  f i le  an unincorporated business tax return for

The Income Tax Bureau,  Brooklyn Dist r ic t  Of f ice,  conducted a f ie ld

audi t  for  the years at  issue.  As a resul t  o f  sa id audi t ,  s tatements of  audi t

changes were issued against  pet i - t ioners on March 3,  1967 and rev ised June 26,

1967.  A consent  forn had previously  been executed extending the per iod of

l im i t a t i on  upon  assessmen t  t o  Ap r i l  15 ,  1968 .

The Incorne Tax Bureau made the following adjustments:

Abraham Weiss
Unincorporated Business Tax

Interest expense (unsubstant iated)
Income from sale of precious stones not reported
Sect ion 685(a) Penalty imposed for fai lure to

f i le an unincorporated busi-ness tax return for
the year 1962

1 9 6 0

s 9 4 0 . 0 0

L962

$  3 , 3 2 5 . 5 8
33,528.64

L962
Abraham and Regina Weiss

Personal  Income Tax 1960 1 9 6  1

fncome - sale of precious stones not reported
Interest expense (unsubstant iated) 9940.00
Bas is  o f  Bruche Rea l ty  overs ta ted  $101000.00

s63 .50
1  , 000 .00

$33  ,528 .54
3  ,325  .58

3 ,0oo .  oo
Bas i s  o f  Semcar  ove rs ta ted
Travel  expense d isal lowed

On June 26, L967, the Income Tax Bureau issued a Not ice of Def ic iency

against pet i t ioners for the years L96Or 1961 and 7962 in the amount of $4r859.86

in  persona l  income tax ,  p lus  $1 ,295.06  in  in te res t ,  fo r  a  to ta l  due o f  $6 ,154.92 .

Also on June 26 ,  1967, the Bureau issued a Not ice of Def ic iency against pet i t ioner

Abraham Weiss for the years 1960 and 1962 in the amount of $1 rL46.30 in unincor-

pora ted  bus iness  tax ,  p lus  $279.06  in  pena l ty  pursuant  to  sec t ion  685(a)  o f

the Tax Law for the year 1962, plus $292.25 in interest,  for a total  due of

$ 1  , 7 1 7  . 6 1 .

2. During the years at issue, pet i t ioner Abraham Weiss derived income

from his unincorporate{ business as a diamond wholesaler.  Hp also derived
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income from the ownership and management of real rental property for his own

accoun t .

3.  As a d iamond wholesaler ,  Abraharn Weiss mainta ined an of f ice in  New

York Ci ty .  His wi fe and secretary helped wi th the bookkeeping involved.  He

gave uncontrover ted test imony that  he kept  records of  sa les and purchases in  a

proper manner.  Admit tedly ,  he d id not  keep a l l  receipts or  prec ise records of

h is  t ravel  and enter ta inment  expenses.  Mr.  Weiss purchased rough and cut

d iamonds indiv idual ly  and in bulk .  He resold the d iamonds in New York Ci ty ,

Chicago,  Los Angeles,  Cleveland,  Cinc innat i  and other  c i t ies.  He terminated

h i s  bus iness  i n  1963  o r  1964 .

4.  Pet i t ioner  Abraham l , /e iss '  real  estate act iv i t i -es began in 1959 or

1960 and consisted in management of low income garden apartment developments

(in excess of 600 apartment units) in which he had ownership. The developments

were located in  New Jersey,  l {ashington,  D.C.  and Mary land.  Mr.  Weiss t raveled

frequently in the managements of the properties.

5.  The Internal  Revenue Serv ice audi ted pet i t ioners t  1960 Federal  tax

return.  The resul t  o f  the audi t  was the d isal lowance of  only  $940.00 in

interest  expense.  Pet i t ioners d id not  repor t  the Federal  change and the

Income Tax Bureau a lso d isal lowed the $940.00.  Pet i t ioners d id not  contest

the d isal lowance.  Dur ing the audi t  o f  the records of  pet i t ioner  Abraham

Weiss '  d i amond  bus iness ,  $3 r325 .88  o f  i n te res t  expense  was  d i sa l l owed  by  t he

Income Tax Bureau for the year 1962. This was the entire amount on the Federal

tax return.  Mr.  Weiss contended that  the audi tor  d id not  understand the

business.  Diamonds were sold by Mr.  Weiss and he was paid by cash,  check and

by notes.  Mr.  Weiss d iscounted the notes thereby incurr ing in terest  expense.

He contends fur ther  thaf  i t  was unreaFonable to d isa l low the ent i re expense
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c laimed since the Federal  audit  disal lowed only a smal l  percentage of the

amount claimed in 1960.

6.  The Income Tax Bureau d isal lowed por t ions of  Abraham Weiss '  c la imed

travel  expenses re lat ing to h is  real  estate act iv i t ies in  the amounts of

$1 '000 .00  fo r  t he  yea r  7961  and  $3 ,000 .00  fo r  7962 .  He  d id  no t  ob ta in  rece ip t s

fo r  ho te l s ,  gaso l i ne ,  t o l 1s ,  a i r  f a res  o r  mea ls  w i t h  bus iness  assoc ia tes .  He

contended that he kept a diary (although he admitted it was inaccurate) which

he would g ive to h is  wi fe or  secretary to record.  Mr.  Weiss test i f ied that

these records are no longer avai lable.  He d id not  submit  any documentary or

any substant ia l  ev idence to support  h is  content ion.

7.  The Income Tax Bureau contended that  Mr.  Weiss fa i led to repor t

income from the sale of diamonds in the amount of $33 1528.00 during the year

1962.  The Audi t  Div is ion d id not  expla in how th is  omiss ion was determined.

He test i f ied that  he kept  accurate records in  h is  books of  a l l  purchases and

sales,  howgver,  due to the lapse of  t ime,  the books and records could not  be

found.  The Audi t  Div is ion concedes that  a l though Mr.  Weiss d id not  keep

accu ra te  reco rds  o f  t r ave l  expenses  r r . . . i t  i s  c l ea re r  t ha t  he  kep t  accu ra te

records of  d iamond t ransact ions. . .The Tax Commission may f ind that  the def ic iency

i tem re lat ing to unreported sale of  prec ious stones should be omit ted."

Nei ther  the audi tor  nor  h is  superv isor  were present  at  the hear ing,  both

having le f t  New York State serv ice.

8.  The Income Tax Bureau contended that  pet i t ioners overstated thei r

cost  basis  in  cer ta in capi ta l  t ransact ions dur ing the year  1951.  Mr.  Weiss

contended that he did not know why the adjustment was made. He did not submit

any documentary or any substantial evidence to support his petit ion as to this

i s s u e .
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9.  Sect ion 685(a)  penal ty  was imposed on Abraham Weiss for  fa i lure to

f i le  an unincorporated business tax return for  the year  L962.  Mr.  hte iss

contended that he relied on his accountant to fi le all tax returns required.

His gross income was over  $101000.00 (which would requi re h im to f i le  a return) ;

however,  h is  net  income was $3 1046.63 which would resul t  in  no tax.

10-  The Department  of  Taxat ion and Finance inadvertent ly  and incorrect ly

destroyed the worksheets and other  per t inent  mater ia l  o f  the audi tor  in  1971.

The auditors were no longer in New York State service at the time of the

hear ing.  Pet i t ioners have not  submit ted any documentary or  any substant ia l

ev idence to show that  any d isal lowances were incorrect ly  determined and that

the results derived from the worksheets which appeared on the statements of

audit changes were incorrect. The items involved in the audit were not matters

of  law but  rather ,  except  for  issue V,  were a l l  i tems of  substant ia t ion.

Pet i t ioners \dere requi red to substant i -ate these i tems appear ing on thei r  tax

returns.  Pet i t ioners I  pet i t ion dated September 16,  L967 states ' rAddi t ional

in format ion now avai lable (and not  avai lable at  t ime of  audi t )  should reduce

def ic iency substant ia l ly . "  A conference was held on June 4,  1968 wi th pet i t ioners '

representat ives.  No substant ia t ion which would have reduced the def ic iency

was submit ted.

11-  There was a seven year  adminis t rat ive delay in  the schedul ing of  a

formal  hear ing.

A .

properly

B .

interest

CONCLUSIONS OF LAhI

That  deduct ions for  in terest  expense in the amount  of  $940.00 were

d i sa l l owed  fo r  t he  yea r  1960 .

That  the Income Tax Bureau waa not  unreasonable in  d isa l lowing a l l

expense cra imef l  fop the year  1962.  Pet i t ioner  Abra[an weiss has
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failed to provide any documentary or any oLher evidence to show the amount of

interest expense which should be al lowed.

C. That the Income Tax Bureau properly disal lowed port ions of Mr. Weiss'

t rave l  expense in  the  amounts  o f  $11000.00  fo r  the  year  1961 and $3 ,000.00  in

1962.

D. That pet i t ioner Abraham Weiss reported al l  income from the sale of

diamonds during the year 1962 and did not.  understate unincorporated business

and persona l  income by  $331528.00 .  fn  v iew o f  the  Income Tax  Bureaurs  fa i lu re

to produce records showing how the understatement \das computed and petitioner

Abraham Weisst uncontroverted test imony that he kept accurate records of his

purchases and sales of diamonds, the adjustment is deemed arbi trary.

E. That pet i t ioners overstated their  cost basis used for Bruche Realty

and Semcon in capital  t ransact ions during the year 1961.

F. That pet i t ioner Abraham Weiss did not wi l l fu l ly fai l  to f i le an

unincorporated business tax return for the year 1962 and the penalty imposed

pursuant  to  sec t ion  685(a)  o f  the  Tax  Law is  cance l led .

G. That pet i t ioners have not shown that the destruct ion of the Income

Tax Bureauts worksheets and other mater ial  prevented pet i t ioners from properly

defending their  pet i t ion.

H. That pet i t ioners have not shown that the delay in schedul ing a formal

hearing was a denial  of  due process and harmful to them. The delay was in

fact in pet i t ionersr favor in that the $33 ,528.00 understatement is determined

to be arbi trary,  s ince there appeared to be no basis for the adjustment.

I .  That the pet i t ion of Abraham and Regina l le iss is granted only to the

extenl indicated in Conclusions of Law "D'r  and "Fr ' .  The Audit  Divis ion is

hereby directed to modify the revised not ices of def ic iency issued June 26,

1967; that the modif ied amount shal l  be due, together with such addit ional



interest as may be lawful ly owing;

is in al l  other respects denied.

DATED: Albany, New York

JAN O 9 19BI

- 8 -

and that,  except as so granted, the pet i t ion

STATE TAX COMMISSION


