
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Bernard & Ruth Weinf lash

AITIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1967 -7970

Defic iency or a Revision
Refund of Personal fncome
the Tax Law for the Years

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Bernard & Ruth l {einf lash, the pet i t ioner in the within proceeding,
by encrosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Bernard & Ruth Weinf lash
33 Phelps Ave.
Cresk i l l ,  NJ  07626

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Bernard & Ruth hteinflash

AT'FIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
7967 -1970

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mail upon Nathan Weinfl-ash the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaicl
wrapper  addressed as  fo l lows:

Mr. Nathan Weinf lash
163-57 17  Ave.
Whitestone, NY 11357

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Mr. Nathan Weinf lash

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Bernard & Ruth \{einflash
33 Phelps Ave.
Cresk i l l ,  NJ 07626

Dear Mr.  & Mrs.  Weinf lash:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the admini-strative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone l /  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Nathan hleinflash
163-57 17 Ave.
Whitestone, NY 11357
Taxing Bureau' s Representative



STATE OF NET.I YORK

STATE TAX COMI{ISSION

In the Matter of the Petition

o f

BERNARD IIEINFLASH and RUTH WEINFIASH

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Taxes under
Article 22 of the Tax Law for the Years
1967,  1968,  1969 and 1970.

DECISION

Peti t ioners, Bernard Weinf lasb and Ruth Weinf lash, 33 Phelps Avenue,

Creski l l ,  New Jersey 07626, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income taxes under Article 22 of the Tax f,aw for the

years  L967,  1968,  1969 and 1970 (F i le  No.  L4ZZ9) .

A formal hearing was held before Harvey Baum, Hearing Officer, at the

off ices of the State Tax Comrnission, Two Wor1d Trade Center,  New York, New

York, on Octobex 25, 7977 at 2245 P.11. and was cont inued to conclusion before

Harry Issler,  Hearing off icer,  at  the same locat ion on February 8, L979 at

2:45 P.H. Pet i t ioners appeared by Nathan Weinf lash, CPA. The Audit  Divis ion

appeared by Peter Crotty,  Esq. (Janes J. Morr is,  Jr.  and Bruce M. Zalanan,

E s q s .  ,  o f  c o u n s e l ) .

ISSI]ES

I.  Whether pet i t ioners sustained a New York oet operat ing loss for the

tax year 1970 ent i t l ing them to a carryback to the tax years 1967, 1968 and

1969 thereby reducing def ic iencies in tax for 1968, 1969 and 1970.

I I .  Whether pet i t ioner Bernard hreinf lash was al lowed to determine his

own percentage of allocation in couputing his New York income or whether he

was required to al locate his distr ibut ive share of partnership income based on

the partnership al locat ion percentage.



I I I .  Whether the

Def ic iency  inso far  as

Limitat ions.
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increased def ic iency attr ibutable to the

i t  appl ies to tax year 1968 was barred by

Not i ce  o f

the Statute of

FINDINGS OF FACT

1. Pet i t ioners t imely f i led joint  New York State income tax nonresident

returns for the years 1967, 1968, L969 and W7A.

2 .  Pet i t ioners ,  on  September  15 ,  1971,  f i led  th ree  separa te  IT-113Xis

(Claim for Credit  or Refund of Personal Income Tax and/or Unincorporated

Business Income Tax) for years 7967 ,  1968 and 7969. They paid respect ively

p e r s o n a l  i n c o m e  t a x  o f  $ 4 , 8 4 1 . 0 0 ,  $ 8 , 6 6 6 . 3 8  a n d  $ 7 , 2 3 3 . 6 2 .  T h e  b a s i s  a l l e g e d

for the refunds is a carryback result ing from an al leged 1970 business loss in

the  sum o f  $177,100.00 ;  f i r s t  car r ied  back  to  1967 and then to  succeed ing

years 1968 and 1969. On Apri l  12, 1974 the Income Tax Bureau issued a formal

Notice of Disal lowance in ful l  of  pet i t ioners'  c laims for refunds for Lg67 ,

1968 and Lg6g.

3. Pet i t ioners on February 20, 1973 signed a consent extending the

per iod  o f  l im i ta t ion  on  assessment  fo r  1969 to  Apr i r  15 ,  1974.

4. On June 5, 1972, the Income Tax Bureau issued separate statements of

audit  changes against pet i t ioners imposing addit ional income taxes plus interest

due for the years 1968,7969 and 7970. The addit ional personal income taxes

due were as fol lows:

On February 25,

against pet i t ioners based

1 9 6 8  $ 3 , 1 3 2 . 3 6
7 9 6 9  3 , 6 5 4 . 0 0
797 O 2 ,28L .OO

T O T A L  $ 9 , 0 6 7 . 3 6

1974, the Income Tax Bureau issued a Not ice of Def ic iency

on the aforesaid statements of audit  changes.
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5. The statements of audit changes issued to petitioners contained the

following explanations for each of the respective taxable years as follows:

(1968) "As recomputation of your 1970 New York State return resulted
in taxable income rather than a net operating loss, your 1968 claim
for refund based on a 1970 net operat ing loss carryback deduct ion is
d isa l lowed.

Examination of the 1968 partnership return of Charles Plohn & Company
disclosed that New York State income is reportable at 90.119% rather
than the 70.8645% as shown on your return. As there is an omission
of more than 25% of your New York adjusted gross income, your tax
l iabi l i ty is recomputed by vir tue of sect ion 683(b) (sic) of  the
Tax Law.

Reported total NY income
Additional partnership incone
Modif icat ion at Line 2, Page 1 also

reportable under Federal amount
Adjusted total New York Income
D e d u c t i o n s :  $ 1 1 8 , 3 9 0 1 $ 1 3 8 , 0 8 1  x  g 2 4 , 0 8 3  =
Balance
Reported balance
Additional taxable income

ADDTTIONAT PERSoNAL TNCOME TAX DrrE AT 14%

Reported total NY income
Additional partnership income
Adjusted total NY income
D e d u c t i o n s :  $ 1 1 1 , 2 6 5 / $ L 7 L , 7 1 0  x  9 3 0 , 9 1 2  =
Balance
Reported balance
Additional taxable income

ADDITIONAI PERSONAI, INCOME TAX DTJE IfT 14'/.

(1969) 'rAs recomputation of your 1970 New York State return resulted
in taxable income rather than a net operating loss, your 1969 clain
for refund based on the 1970 net operating loss carryback deduction
is  d isa l lowed.

Examination of the partnership return of Charles Plohn & Company for
1969 disclosed that New York State income is reportable at 96,043ft
rather than the 71.23754% as shown on your return.

FEDERAT
AIIOI]NT

$ 135 ,4oo. oo

2  ,681  .  00
$138 ,081  . 00

FEDERAT
AT{OI]NT

$171 ,710 .00

$T71'7fim

NEW YORK STATE
AMOI]NT

$  91 ,674 .00
26 ,7 t6 .OO

$118 ,390 .00
20,649.O0

$  97 ,741 .00
75,367 .oO

$ 22,374.00

NEW YORK STATE
AMOl]NT

$  79 ,433 .00
31  ,832 .  o0

$111 ,265 .00
20 ,030 .00

$  91 ,235 .00
65  .  133 .00

$3  , 132 .36 "

$  26 ,102 .00

$3 ,654.  00 ' t
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(1970) "Examinat ion of the 1970 return of the partnership, charles
Prohn & co. disclosed that your distr ibut ive share of income was
$39 '875.00 .  The percentage repor tab le  fo r  New York  S ta te  i s  80 .74912%.
Your tax l iabi l i ty is recomputed belord.

FEDBRAI
AMOI]NT

NEI^/ YORK STATE
AMOI'NT

$  9 ,286 .00l,iages
Dividend
In teres t
Sale or exchange
Partnership income
Adjustment
Total New York income
d e d u c t i o n s :  $ 3 5 , 9 8 B / 9 4 9 , 5 9 6  x  9 8 , 4 1 6  =
Balance
Exemptions
Adjusted NY taxable income
Tax
Statutory credit

PERSONAI INCOI"M TAX DUE

$  12  ,042  .00
1  ,633  .  oo
4 ,894 .00

(1 ,000 .00 )
39  ,875  .  oo
(7  . 853  . 00 )

$49  ,596  .  00

32 ,199  .  oo
(5  ,497  .  oo )

$35 ,988 .  oo
6 ,107 .00

$29  ,881  .  00
3 ,125 .00

$26 ,756 .00
2 ,306 .00

25 .00

$2,281  .  oo ' ,

6.  Pet i t ioners  f i led  the i r  t ime ly  pe t i t ion ,  here i -n ,  on  May 15 ,  L974.

They took  issue w i rh  the i r  t967,  tg6g,  tg6g and 1970 rax  l iab i l i t y .  They

denied a def ic iency existed and asserted grounds for the denial  as fol lows:

"1968 (1 )  S ta tu te  o f  L imi ta t ions

In accordance with the 1aw an amount is not deemed to be omit ted i f
suff ic ient ly disclosed. Taxpayer reported total  partnership i -ncome
on IT-203 (1968) in Federal  column. New York partnership income was
reported on a percentage of t ime spent out of  New York state to
generate commissions. Taxpayer v/as compensated on a commission
b a s i s .

(2) Taxable income not reported was considered non NY income
due to t ime spent out of  NY State performing services, obtaining
in fo rmat ion ,  so l i c i ta t ions ,  e tc .

1969

Taxpayer was only a 1 percent partner.  Earnings were paid on a
commission basis.  Al though i t  rdas reported on return as partnership
income '  reported income from partnership was calculated from com-
missions earned. Taxpayer spent more than 30 percent of his t ime
out of New York state to generate and earn these commissions.
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1 9 7 0

Taxpayer incurred an operat ing tax loss carryback when his capital
account which included his security account was involuntarily liqui-
dated in order to meet customer and creditor l iabi l i t ies of Charles
Plohn & Co. AII  monies and securi t ies were lost dur ing said year and
no funds were or wirr be available to repay taxpayer who was a
genera l  par tner . t t

7. Petitioner Bernard ttleinflash on the aforementioned tax returas for

1968 and 1969 stated his occupat ion as salesman and on the 1970 return he

stated his occupat ion as sales execut ive. Pet i t ioner Ruth l {einf lash for 196g

and 1969 stated her occupat ion as housewife and for 1970 her occupat ion was

omitted.

8. On February 16, 7967 pet i t ioner Bernard tr le inf lash entered into an

agreenent r+ith Charles Plohn & Co., a stock brokerage partnership with its

pr incipal of f ices at 200 Park Avenue, New York, New York, (hereinafter,  at

t imes, referred to as "Plohnt ' ) .  The agreement was effect ive for the period

March 13, 1967 to and through March 12, 1970. The agreement provided for

pet i t ioner Bernard l ' /e inf lash to be a general  partner with a 1 percent prof i t

sharing arrangement, while not requiring hin to nake any capital contributions

to Plohn or to share in the losses of Plohn. The agreement further provided

pet i t ioner Bernard weinf lash with the fol lowing benef i ts:

( 1 )  9 1 2 , 0 0 0 . 0 0  s a l a r y
( 2 )  $ 1 2 , 0 0 0 . 0 0  d r a w
(3) 45% af the gross commissions earned by plohn

as a result  of  al l  securi ty transact ions
consulated by petitioner Bernard lrteinflash.

He was not required to nor did he participate in the management of

Plohn. He was made a general  partner in order to impress his customers.

9. On May 4, 1967 the New York Stock Exchange approved Plohn's appl i -

cat ion to admit pet i t ioner Bernard l /einf lash as an al l ied menber and as a

general  partner of Ptohn. 0n January 23, 1974, Robert  p.  patterson, Jr. ,

Receiver for Plohn, advised the Income Tax Bureau that Bernard Weinf lash was a
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general partner and he submitted his resignation from the firn in t970. He

also stated that to the best of  his knowledge, his (Bernard hreinf lash) capital

accounL' which included his security account, was involuntarily liquidated in

order to meet customer and creditor l iabi l i t ies of Plohn. However,  no let ter

of resignation was submitted at the hearing and the 1971 New York State partnership

return had Mr. Weinf lash l isted as a general  partner with a beginning capital

b a l a n c e  o f  $ 1 1 9 , 0 9 0 . 2 0 .

10. Pet i t ioner Bernard Weinf lash determined his al leged loss as fol lor*s:

"Loss Due to Being a General  Partner
loss on securi t ies due to involuntary l iquidat ion

by order of the N.Y. Stock Exchange $117 ,153
Loss in capital  account --

Proceeds from sale of stock $  1  15  ,989
Addit ional credit  balance in

cap i ta l  accounts  31101
Capital  used to pay off  creditors per

accountant 's reconci l iat ion partnership accounts

Less - Interest expense for per iod
Total  l iquidat ion loss

Adjustments for
dividends - 1099 Plohn
ioterest inc. -  t t  t r

dividends - Axelrod &
interest inc. rr

Add

for carryback

Taken on 1970 tax return
Addit ional loss to be taken

&  C o .

C o .

$  9  , 681
l  r 75g

19
72

f 1ts31

\ 9 ,639

1 1 9 , 0 9 0
$236,243

8 ,  1 0 8
$244,351

32,L99
$272,752

500
$212,652

180 ,8p9
31  ,763"

Less  Earn ings  per  (1065)  1970 par tnersh ip  39 ,875
NY Sta te  A l loca t ion  80 .74912

Partnership loss on off Broadway play itsummertree't

Correct partnership operat ing losses avai lable

11. Petitioner Bernard trleinflash submitted a letter fron Plohn dated

June 3, 797A advising their  c l ients of a transfer of c lear ing and account ing

operat ions to Axelrod & Cornpany. Mr. Weinf lash's personal t rading account was

transferred to Axelrod & Company upon his signing documents accompanying the

aforementioned let ter.  On JuIy 22, L970, Plohn advised Axelrod & Company to
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return the acco'nt back to Plohn. Mr. Weinf lash submitted a let ter f rom the

New York Stock Exchange dated JuLy 24, 1970 directing him to inform Axelrod &

Company to disregard his previous instructions and to re-instruct Axelrod &

Company to deliver his accounts back to Plohn. Petitioner Bernard l{einflash

submi t ted  a  schedu le  o f  secur i t ies  so ld  ind ica t ing  a  loss  o f  $117r153.00 .  A11

the securi t ies on that schedule were l isted on his personal t rading account

with Plohn prior to the transfer of his account to Axelrod & Company. A

schedule of his account with Axelrod & Company listed only 50 percent of the

named stock on the schedule of securt ies indicat ing the loss and a schedule of

his acco 'nt with Plohn after the transfer from Axelrod & Company listed approxi-

mately 42 percent of the named stock on the schedule indicating the loss. The

cost basis of the securi t ies on the schedule indicat ing the loss was not

substantiated by any documentary evidence. The majority of the securities on

the schedule indicat ing the loss were also checked off  on a separate schedule

prepared by Arthur Andersen & Co and submitted to the Board of Governors, New

York Stock Exchange. This schedule was t i t led "Statement of Other Marketable

Securities In Individual Acco rnts of General Partners Who Have Signed Agreements

Which Specifically Provide That Cash and Securities Recorded In These Accounts

Are  To Be Inc luded As  Par tnersh ip  Proper ty  Quest ion  9(A) (2) . . .Apr IL  24r  1970" .

No evidence was submitted to show petitioner Bernard Weinflash signed any such

agreement.

12. Pet i t ioner Bernard Weinf lash submitted a Reconci l iat ion of Partner 's

Capital  Accounts for Calendar Year 1971. The reconci l iat ion indicated l I r .  Weinf lash's

cap i ta l  account  a t  the  beg inn ing  o f  1971 had a  c red i t  ba lance o f  $119,090.20 .

He alleges that there were insufficient funds available for subordinated

lenders and no funds were or wi l l  be avai lable for general  partners. Mr. Weinf lash
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did not submit any agreement to show he was a subordinated lender.  No reconci l i -

at ion of partners'  capital  accounts was submil ted for 1970. A copy of a

schedu le  o f  par tners r  share  o f  income,  c red i ts ,  deduc t ions ,  e tc .  fo r  1970 was

submitted by Mr. Weinf lash and the or iginal  of  such schedule was attached to

the New York State partnership return f i led by Plohn for 1970. Neither schedule

showed any loss distr ibuted to Mr. Weinf lash but instead both schedules showed

he received a distr ibut ion of $39,878.84 under the heading payments to partners.

Mr. Weinf lash al leges that a law suit  was inst i tuted but because of legal

costs,  legal delays and counterclaims, uncol lect ible judgments discouraged the

fight. No documentary or any other evidence was submitted to substantiate

that a law suiL was f i led for a recovery of any loss he may have sustained.

13. Pet i t ioner Bernard Weinf lash did submit a let ter f rom Lazarow &

Company which indicated a New York State partnership return rsas being f i led

for Sumrnertree Co. and his distr ibut ive share was a loss of S500.00 for 1970.

CONCLUSIONS OF LAhI

A. That in any case before the tax commission under this Art ic le,  the

burden of proof shal l  be upon the pet i t ioner except in certain enumerated

instances which are not relevant here (sect ion 689(e) of the Tax Law).

To be al lowable as a deduct ion, a loss must be evidenced by

closed and completed transact ions, and actual ly sustained during the taxable

y e a r .  ( T r e a s u r y  R e g u l a t i o n  S 1 . 1 6 5 - 1 ( b ) ) .

B. That pet i t ioner Bernard tr le inf lash has not shown that he sustained a

New York net operat ing loss during 1970. He has not substant iated the cost

basis of the securi t ies held in his personal t rading account with Axelrod &

Company, which account was later transferred to Charles Plohn & Company and

liquidated as required by the New York Stock Exchange, nor did he suburit
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evidence to show that a subordination agreement existed at such time. Therefore,

the character of the securi t ies remained personal in nature when transferred

to Charles Plohn & Company and, as a result ,  the loss cannot be clained as a

loss derived from New York State sources. He has claimed as part  of  his loss

his beginning capital  balance as shown on the Reconci l iat ion of Partners'

Capital  Accounts for 1971. Since the account showed a credit  balance in 1971,

i t  may not be claimed as a loss sustained in 1970 in accordance h' i th Treasury

Regu la t ion  51 .165-1(b) .  Mr .  Wein f lash  d id  no t  submi t  a  Reconc i l ia t ion  o f

Partners'  Capital  Accounts for 7970, to substant iate the al leged loss in his

capital  account for 1970. Pet i t ioner Bernard Weinf lash has fai led to sustain

his burden of proof as imposed by sect ion 689(e) of the Tax Law, to substant iate

that he incurred a New York net operat ing loss for 1970.

C. That petitioner Bernard l^leinf lash rdas a partner of Charles Plohn &

Company during the years at issue. (See Fau1knerr.D?wkins & Sul l ivan v. State

T a x  C o r m i s s i o n ,  6 3  A . D . 2 d , 7 6 4 ,  4 0 4  N . Y . S . 2 d  7 3 5 . )  I n  d e t e r m i n i n g  t h e  s o u r c e s

of a nonresident partner 's share of partnership income, no effect shal l  be

given to a provision in the partnership agreement which characterizes payments

to the partner as salary or other considerat ion paid or distr ibuted for services

rendered to the partnership by the partner. (20 NYCRR 134.2). The New York

adjusted gross income of a nonresident partner shal l  include his distr ibut ive

share of al l  i tems of partnership income, gain, loss and deduct ion enter ing

into his Federal adjusted gross incone to the extent such items are derived

from or connected with New York sources. (20 NYCRR 134.1).  Pet i t ioner Bernard

I^/einf lash's compensat ion is a distr ibut ion of partnership income in accordance

wi th  20  NYCRR 734.2  (Jab l in  v .  S ta te  Tax  Conn iss ion ,  65  A.D.2d BgL,  410 N.Y.S.2d

4I4).  His al locat ion percentage is the same as the partnership al locat ion
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percenLage, pursuant to 20 NYCRR

5 2  A . D . 2 d  7 0 2 3 ,  3 8 3  N . Y . S . 2 d  6 9 8 ) .

134.1 .  (Debev iose  v .  S ta te  Tax  QsmaiE4e4,

D. That the tax may be assessed aL any t ime within six years after the

return was f i led, i f  an individual omits from his New York adjusted gross

i-ncome an amount properly includible therein which is in excess of twenty-five

percent of the amount of New York adjusted gross income. (sect ion 683(d)(1)

of the Tax Law). Pet i t ioner Bernard Weinf lash reported on his New York non-

resident return for 1968 under the Federal amount colunn his distributive

share of partnership income. The use of an incorrect al locat ion percentage in

determining New York income is not an omission of income, when the income is

reported under the Federal amount column on the New York return. Therefore,

the six year statute does not apply and the Notice of Deficiency as it applies

to tax year 1968 was barred by the Statute of Limitat ions.

E. That the Audit  Divis ion is directed to modify the Not ice of Def ic iency

by cancel l ing that part  of  the def ic iency that appl ie.s to tax year 1968 and to

reduce New York income for tax year 1970 by $500.00 as indicated in Finding of

Fac t  r r l3 t t  supra .

F. That the pet i t ion of Bernard Lteinf lash and Ruth Weinftash is granted

to the extent indicated in Conclusion of Law "8" supra, and except as so

gtantedr the Not ice of Def ic iency dated February 25, L974 is in al l  other

respects sustained. That the Not ice of Disal lowance dated Apri l  12, L974 fox

refund claimed for 1967, 1968 and 1969 is sustained.

DATED: Albany, New York ATE TAX COMMISSION

J UN, 5' tggX


