
STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Pet i t ion
o f

Victor l .  & Li l l ian C. I , /egard

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 6 8 .

AFFIDAVIT OF MAITING

is the pet i t ioner
the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Victor L. & t i l l ian C. Wegard, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Victor I , .  & l i l l ian C. Wegard
1 Belmont Lane
t/ i l l ingboro, NJ 08046

and by deposit ing same edclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  October ,  1981.

that the
forth on

sa id  addressee
gid wrapper



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

V ic to r  t .  &  l i l l i an  C.  Wegard

for Redeterminat ion of a Def ic iency or a Revision
of a Deterninat ion or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1 9 6 8 .

ATFIDAVIT OF I,IAILING

is the representative
on said wrapper is the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Solomon Fisher the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Solomon Fisher
Di lworth, Paxson, Kal ish, Levy & Kaufman
123 S. Broad St.  -  2600 The Fidet i ty Bldg.
Phi ladelphia, PA 19109

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee
herein and that the address set forth

of the representat ive the pet i t i r .

Sworn to before me this
30 th  day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

0ctober  30 ,  1981

Vic to r  l .  &  t i l l i an  C.  l , Jegard
I Belmont Lane
l l i l l ingboro, NJ 08046

Dear  Mr .  Wegard :

P1ease take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative leve1.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Corrnission can only be inst.ituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision uray be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York L2227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
$olomon f isher
Di lworth, Paxson, Ka1ish, Levy & Kaufman
123 S. Broad St.  -  2600 The Fidel i ry Btdg.
Ph i lade lph ia ,  PA 19109
Taxing Bureau' s Representat ive



STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Hatter of the Petition

o f

VICTOR L. IIEGARD and IILIIAN C. llEcARD

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax law for the Year 1968-

DECISION

Peti t ioners, Victor L.  Wegard and l i l l ian C. t{egard, 1 Belmont Lane,

l^ i i l l ingboro, New Jersey 08046, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax law

for  the  year  1968 (F i le  No.  13463) .

A formal hearing was held before Frank A. Romano, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l . lor ld Trade Center,  New York, New

York ,  on  August  11 ,  1977 a t  2 :55  P.M.  Pet i t ioners  appeared by  D i lwor th ,

Paxson, Kal ish, Levy & Kauffman (Solomon Fisher,  Esq, of counsel) .  The Audit

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Laurence Stevens ,  Esq. ,  o f  counse l ) .

ISSI]IE

I.  Whether the issuance of the Not ice of Def ic iency for the year 1968 to

pet i t ioners on February 24, 1975 was t imely.

I I .  Whether the amount of income tax claimed to be due for the vear 1968

is  cor rec t .

FINDINGS OF FACT

1. 0n February 24, 1975, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners advising that.  sect ion 637 of the Tax Law states

that the adjusted gross income of a nonresident partner shal l  include his

distr ibut i -ve share of al l  i tems of partnership income, gain, loss and deduct ion
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entering into his Federal adjusted gross income to the extent such itens are

derived from or connected with New York State sources. Tax l iabi l i ty was

recomputed for personal income tax. Accordingly,  on said date, a Not ice of

Def ic iency  ldas  issued in  the  amount  o f  $19,963.31 ,  p lus  in te res t  o f  $71016.50 ,

f o r  a  t o t a l  o f  $ 2 6 , 9 7 9 . 8 7 .

2. 0n May 5, L969, the Department of Taxat ion and Finance, Income Tax

Bureau, A1bany, received the New York State Combined Income Tax Return for 1968

from Victor L. I . legard and l i l l ian C. Wegard. The tax form used was for

nonresident marr ied persons f i l ing a joint  Federal  return who elect to f i le

separate New York State returns.

3. The return reported the fol lowing:

Joint Federal Separate New York State Anounts
- Amounts Husband Wife

Line 1 Total income $215,383 $4,238 $4 ,238
4,238 4 ,238Line 5 Total  New York income 2151383

SCI{EDULE A

1 .  W a g e s ,  s a l a r i e s ,  t i p s r  € c .  8 1 2 4 5
2.  D iv idends  1 ,531
3.  In te res t  income 5 ,407
4. Pensions and annuit ies, rents

and royalt ies, partnerships
and estates or trusts 1741237 41238 41238

6. SaIe or exchange of property 251869
8.  Other  sources  misc .  94

1 1 .  T o t a l  i n c o m e  9 2 1 5 , 3 8 3  9 4 , 2 3 8  $ 4 , 2 3 8
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4. Pet i t ioners'  Federal  return Part  I I  and

Schedule of Income and Retirement Income Credit ,

Victor Wegard -  Commissions
Li l l ian l {egard -  Salary
Victor Wegard -  1"/  prof i ts share
Li l l ian Wegard -  L"/  prof i ts share

Less :
Arnounts f rom I,I-2' s
Depreciation

Total

"(1) an individual omits from his
amount properly includible therein
percent of the amount of New York
t h e  r e t u r n r . . .

Schedule B, Supplemental

was comprised as fol lows:

$161 ,671
12 ,385
4,238
4,239

$  180  ,532

4 ,625
7 ,670

$17  4 ,237

New York  ad jus ted  gross  income. . .an
which is in excess of twentY-five

a d j u s t e d  g r o s s  i n c o m e . . . s t a t e d  i n

5. Pet i t ioners were partners in Charles Plohn & Co. A t imely New York

State Partnership fncome Tax Return for the year 1968 was f i led. fn addit ion

to l ist ing pet i t ioners thereon and their  social  securi ty numbers, i t  indicated

their  one percent (1%) respect ive distr ibut ive shares of prof i ts,  (share of

ordinary income) of $4 1233.02 each, and salaries and interest income of

$ 1 6 1 ,  6 7 0 . 9 3  a n d  $ 1 0 , 3 8 4 . 6 4  r e s p e c t i v e l y .

CONCTUSIONS OF LAW

A. That sect ion 683(a) of the Tax Law provides that:

"Except as otherwise provided in this sect ion, any tax under
this art ic le shal l  be assessed within three years after the return
w a s  f i l e d . . . " .

Since pet i t ioners'  return due on Apri l  15, 7969 was f i led and received on

May 5, 1969, the statutory a$sessment pet iod expired t{ay 5r 1972.

B. That sect ion 583(d) of the Tax Law provides for a six year statute of

l imitat ions i f :

For purposes of this subsect ion there shal l  not be taken into account
any amount which is omitted in the return if such amount is disclosed
in the return, or in a statenent attached to the return, in a manner
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adequate to apprise the Tax Commission of the nature and amount of
the i tem of income. .  .  " .

Pet i t ioners made adequate disclosure and ful ly reported their  income as

required on the tax return for 1968.

C.  That  sec t ion  658(c )  p rov ides :

I 'Partnership.-Every partnership having a resident partner or

having any income derived from New York sourcesr. . .shal l  make a

return for the taxble year sett ing forth al l  i tems of income, gain,

loss and deduction and such other pertinent information as the tax
coruu iss ion  may.  .  .p rescr ibe .  "

The partnership return must be read, together with, or as an adjunct to

the partner 's personal return in order for i t  to have any value at al l . "

(Bstate of  K1ein v .  Conmiss ioner ,  537 F.2d 701 (Znd C:- r .  1967)) .

D. That since the Not ice of Def ic iency was not t imely,  the issue

regarding the correctness of the income tax for the year 1968 is moot.

E. That the pet i t ion of Victor L. t r legard and Li l l ian C. Wegard is granted

and the Not ice of Def ic iency issued on February 24, 1975 is cancel led.

DATED: Albany, New York

OcT 3 0 1981
ATE TAX COilUISSION


