
STATE OF NEW YORK

STATE TAX COMT{ISSION

In the Matter of the Pet i t ion
o f

Dewit t  & Li la Acheson Wallace

AFFIDAVIT OF MAITING

for Redet.erminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
r 9 7 7 ,  1 9 7 2  &  1 9 7 3 .

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Years

State of New York
Counly of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 17th day of JuIy,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Dewit t  & Li la Acheson Wallace the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid v/rapper addressed as fol lows:

Dewitt & Lila Acheson lrlallace
"High l{inds'r Bryam Lake Rd.
Mount Kisco, NY 10549

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet iLioner.

said addressee is the pet i t ioner
said wrapper is Last known address

Sworn to before me this
17 th  day  o f  Ju ly ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Dewit t  & Li Ia

of the Pet i t ion
o f
Acheson LIal lace

AI'FIDAVIT OF MAIIING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 7 L ,  t 9 7 2  & . 1 9 7 3 .

Defic lency or a Revision
Refund of Personal Income
the Tax law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 17th day of July,  1981, he served the within not ice of Decision by
certified mail upon Joseph F. McDonald the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Joseph F. McDonald
25 Broadway
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representat ive
said wrapper is the

Sworn to before me this
17 th  day  o f  Ju Iy ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  17,  1981

Dewitt  & Li la Acheson Wallace
"High Winds" Bryam lake Rd.
Mount Kisco, NY 10549

Dear Mr. & Mrs. l r raI lace:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant,  to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice f ,aws and Rules, and must be commenced in the
Suprerne Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

fnquiries concerning the compuLation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept, Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone /l (518) 457-5240

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive
Joseph F. McDonald
25 Broadway
New York, NY 10004
Taxing Bureau' s Representative



STATE OF NEW YORK

STATB TAX COMMISSION

fn the Matter of the Petition

o f

DeWITT I,/ALLACE and LILA ACHESON WATLACE

for Redetermi-nat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
7977, 1972 and 7973.

DECISION

Peti t ioners, DeWitt  WaIIace and Li la Acheson l , r tal lace, "Hi-gh Winds",  Bryan

lake Road, Mount Kisco, New York 10549, f i led a pet i t ion for redeterminat ion of

a def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

law for the years L977, L972 and 1973 (Fi le No. 16538).

A formal hearing was held before Harry Issler,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  February  6 ,  7979 a t  9 :25  A.M.  Pet i t ioners  appeared by  lo rd ,  Day  &

lord, Esqs. (Joseph F. McDonald and Keven Conzelmann, Esqs.,  of  counsel)  and

Wil l iam Barnabas McHenry, Esq. The Audit  Divis ion appeared by Peter Crotty,

Esq.  ( I rv ing  Atk ins  and Frank  Lev i t t ,  Esqs . ,  o f  counse l ) .

ISSUE

lalhether the limitation imposed on the amount of allowable charitable

contr ibut ion deduct ions for the tax years 7971, !972 and 1973 is subject to

modif icat ion by other i temized deduct ions.

FINDINGS OF FACT

1.  Th is  i s  an

def ic iencies in New

1972 and 7973.

appeal from a determination by the Audit

York State personal income taxes for the

Div is ion  o f

tax  years  7977,
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2. Pet i t ioners executed consents extending the period of

assessment of personal income taxes for the years l97L and 1972

Apri l  15, 1977 .  The State properly val idated said consents.

3 .  The t ime ly  Not ice  o f  Def ic iency ,  da ted  June 28 ,  7976,

c ienc ies  in  tax  as  fo l lows:

l imitat ion upon

to and through

t97r
7972
r973

4.  The a l leged de f ic ienc ies  per ta in  to

Revenue Code of the charitable contributions

Acheson Wallace, the pet i t ioners herein.

8 .  Pet i t ioners '  Federa l  ad jus ted

contr ibut ions, and i temized deduct ions

deduct ions for the years t97I,  L972 and

be low:

a l leges  de f i -

$20 ,380 .  36
29  , 776 .80
44,243.25

$94 ,340  . 41

the computation under the fnternal

deductions of DeI.Iitt and LiIa

gross income, total  actual chari table

other than chari table contr ibut ions

1973 were as set forth in Table I

5.  The correctness of the al leged def ic iencies depends upon whether

pet i t ioners properly calculated the amount of their  I 'unl imited" chari table

deduct ions  under  sec t ion  170( f ) (6 ) (A)  (be fore  amendment  by  Sec t ion  1901(a) (28)

PL 94-455 I0/4/76) of the Internal Revenue Code.

6. Pet i t ioners r47ere cash-basis calendar year taxpayers.

7. Pet i t ioners t imely f i led joint  New York State resident personal income

tax returns and joint  Federal  personal income tax returns for the tax years

L97I,  7972 and, 7973.
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TABI,E I

Allowance of
Adjusted Actual Other Deductions for

Gross Charitable Itemized Personal
Iqar . Income Contributions Deductions ,Exemptig+s

1971  $3 ,772 ,997  $  4 ,660 ,865  9L42 ,874  92 ,700
1972 4,246,765 L0,436,636 1go,2g0 3,000
1973  4 ,603 ,422  9 ,910 ,465  2g l ,g55  31000

9. Petitioners deducted the amounts set forth in Tab1e II below as

charitable contributions on their Federal incone tax returns for the years

1971,  1972 and 1973:

TABTE II

Year
Charitable Contribution

Deduction

1971  $2 ,792 ,018
L972  2 ,997 ,800
1973 2,954 , ' t  2L

10. Petitioners conputed their charitable contribution deductions "oder

the fnternal Revenue Code section 170(f)(6) (before amendment by Section

1901(a)(28) Pt 94-455 L0/t+176) for rhe years in issue as fol lows:

1971

1. Adjusted Gross focome ("AGI") $ 317721997
2. Total Contributions 4,6601865
3. Anount Otherwlse Allor.rable

under  sect ion 170(a)  317721997
4. Amount of Reduction

(a)  AGI 3,772,997
(b) Transitional Incorne ("TI") Percentage x 26%
(c) ff Percentage times AGI $--990;9tt
(d) Less; Taxable Income (0)
(e) Anouat of Reduction $ 9801979

5 .  Sec t i on  170 ( f ) (6 ) (A )
Deduction ( i l3 less //4) 2,792,018

6. Deduction Actually Claimed (as shown
ou 1971 federal incone tax return) $ 2r792,AL8
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1 .
2 .
3 .

1 .
2 .
3 .
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1.972

AGI
Total Contributions
Anount Otherwise Allowable under

s e c t i o n  1 7 0 ( a )
Amount of Reduction
(a) AGI
(b) TI Percentage
(c) TI Percentage t imes AGI
(d) Less: Taxable Income
(e) Amount of Reduction

Sect ion  170( f )  (6 )  (A)
Deduction (lf3 less /l{)

Deduction Actually Claiured (as shown
on 1972 Federal income tax return)

1 9 7 3

AGI
Total Contributions
Amount Otherwise Allowable under

sec t ion  170(a)
Amount of Reduction
(a) AGI
(b) TI Percentage
(c) TI Percentage tirnes AGI
(d) Less: Taxable fncome
(e) Amount of Reduction

5 .  S e c t i o n  1 7 0 ( f ) ( 6 ) ( A )
Deduction (/f3 less lf4)

6. Deduction Actually Claiured (as shown on
1973 Federal  income tax return)

$  4 ,246 ,765
10,436,636

4 ,246 ,765

4,246,765
32%

1 ,358 r965
(0 )

1  ,358 ,965

2 ,887 ,800

2 ,887  r  800

$ 4,603,422
8 ,810 ,465

4,603 1422

4,603,422
x 38%

$ 1  ,749  ,300
(0 )

$  1 ,749 ,300

$ 2 1854,t22

$  2 r854 ,121

$

$

$

c

5 .

6 .

4 .

11. Pet i t ioners'  Federal  income tax returns for 197I,  1972 and 1973 each

included a statement electing the "unlimitedil charitable contributions deduction.

12. During each of the years at issue and in eight out of the ten years

preceding each such year,  pet i t ioners made chari table contr ibut ions which,

taken together with their income tax paid during those years, exceeded the

appropriate transi t ional deduct ion percentage of their  taxable income specif ied

in the Internal Revenue Code sect ion 170(f)(6)(B) (before amendnent by Sect ion
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1901(a)(28) Pt 94-455 10/4/76),  computed without regard to chari table contr i -

but ions deduct ions, personal exemptions, or net operat ing loss carrybacks.

13. The DeLri t t  i {al lace Fund, the l .A.W. Fund, the High Winds Fund, and the

Lakeview Fund (col lect ively,  the ' rFunds") are al l  organizat ions determined by

the fnternal Revenue Service to be exempt from tax by vir tue of sect ion 501(c)(3)

of the Internal Revenue Code.

14. Mr. Wil l iam Barnabas McHenry, the Secretary of the funds acknowledged

that pet i t . ioners were not only substant ial  contr ibutorsl  but,  along with him,

they were also directors and nanagers of al l  of  the funds for 1971, L972 and

1973. In addit ion, pet i t ioners served as off icers of the funds during those

years  as  fo l lows:

l .A . I ^ I .  Fund,  Inc .

Del{ i t t  Wal lace Fund, Inc.

High t{inds Fund, fnc.

Lakeview Fund, fnc.

Mr .
Wal lace

V i c e - P r e s .

President
Treasurer

V ice-Pres .

President
Treasurer

M r s .
WaIIace

President

V i c e - P r e s .

President
Treasurer

V i c e - P r e s .

M r .
McHenry

Secretary

Secretary

Secretary

Secretary

15. That other than a raw al legat ion, the Audit  Divis ion fai led to offer

any proof that pet i t ioners sel f-dealed in any manner in connect ion with the

funds .

16. Neither pet i t ioners nor Mr. McHenry received any compensat ion from any

of the funds.

77. Pet i t ionerst New York State personal income tax, total  New York income

and total New York itemized deductions (other than charitable contributions
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for the years 1971, 1972 an.d 1973 were asdeduct ions) ,

set fortb in

Year

197  I
1.972
1973

and personal exemptions

Table II I  below:

Total
New York

fncone

$3,848 ,340
4,322,562
4,692,993

$24,  108
l7,869
25,240

C0NCLUSIoNS 0F tAht

Other New
York ltemized
Deductions

Personal
ELenptions

$2,600
21600
2 , 6 0 0

A. That the part ies herein st ipulated:

1, Petit ioners met the requirements of eection 170(b)(1)(C) of
the Interaal Revenue Code for the taxable year6 L977, 1972 and 1973
and were therefore entitled to elect tbat the percentage limitations
of  sect ion 170(b)(1)(A) ,  (B)  and (D)  and rhe ru les of  sect ion 170(e)(1)(B)
of the Internal Revenue Code do not apply in the computatios of
petit ioners' charitable contributions deduction under section 170(a)(1)
of tbe Internal Revenue Code.

2. Petit ioners f i led a val id elecfion, pursuant to section
170(g)(1)(A) of the Internal Revenue Code and Rev. RuI. 65-126,
1965-l C.B. 125, Lo have section 170(b)(1)(C) apply to the computation
of their charitable contributions deduction for the taxable years
1971,  !972 and 1973.

B. Tbat taxpayers who qualify and so elect the 'tualimited'r deduction

cannot reduce taxable income (after other deductions are taken) to an amount

that would be less than 26 percent of adjusted gross income for 1971, 32

percent fot '1,972 and 38 percent for 1973. See section 170(f)(5) of the Internal

fievenue Code before anendment by Section 1901{a)(28) Pt 94-455 10/4/15.
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is denied and the Notice of Deficiency datedc.

June 28,

DAIED:

JUL 1?

That the petition herein

1976 is sustained.

Albany, New York

1931

STATE TAX COilHI$SION


