
STATE OF NEl{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

David Van Alstyne, Jr.
and Janet G. Van Alstyne

for Redeterminat ion of a Def ic iency or a Revision
of a Deternination or a Refund of Personal
Income Tax under Article 22 of the Tax Law
for the Years 1960-7969

That deponent further says that the said
herein and that the address set forth on said
of the pet i t ioner.

Sworn to before me this
1 .s t  day  o f  May,  1981.

ATFIDAVIT OF UAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 1st day of May, 1981, he served the within not ice of Amended Decision by
cert i f ied mai l  upon David Van Alstyne, Jr, ,  and Janet G. Van Alstyne, the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

David Van Alstyne, Jr.
and Janet G. Van Alstyne
115 ChestniL St.
Englewood, NJ 07631

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

addressee is the pet. i t ioner
vrrapper is the last know.n address
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In the Matter of the Petition
o f

David Van Alstyne, Jr.
and Janet G. Van Alstyne

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of
Personal fncome Tax
under Article 22 of the Tax Law
for the Years 7960-L969

AFtr'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 1st day of May, 1981, he served the within not ice of Anended Decision by
cert i f ied mai l  upon E. E. Finucan the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mr .  E .  E .  F inucan
Finucan & Greenwood
10 East  40 th  S t .
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrappe_r--is the
Iast known address of the representative of the petitioner. ...,"

Sworn to before me this
ls t  day  o f  May,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May  1 ,  1981

David Van Alstyne, Jr.
and Janet G. Van Alstyne
115 Chestn i t  S t .
Englewood, NJ 07631

Dear Mr. & Mrs. Van Alstyne:

Please take not ice of the Anended Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at. the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conmission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, aud must be conmenced in the
Supreme Court of the State of New York, Albany County, within from the date of
this not ice.

Inquiries concerning tbe comput.ation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly your$,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
E.  E .  F inucan
Finucan & Greenwood
10 East  40 th  S t .
New York, NY 10016
Taxing Bureaur s Representati-ve



STATE OF UEW YORK

STATE TAX COM}TISSION

In the tlatter of the Petition

of

DAVID VAt{ ATSTYNE, JR.
and

JAI{ET G. VAI{ Af,STYNE

for Redetermination of a Deficiency or
for Refund of Personal Incone Tax under
Atticle 22 of the Tax Law for the Years
1960 through 1969.

A}TENDED
DECISIOII

Petitioners, David Vaa Alstyne, Jr. and Janet 0. Van Alstlme, 115 Chestaut

Street, Englewood, New Jersey 07531, filed a petitlon for redeterminati-on of a

deficiency or for tefund of personal income tax under Article 22 of the Tax

Law for the years 1.960 through 1959 (Iile No, 0U72).

A formal hearing was held before Nigel t{right, [earing Officer, at the

offices of the State Tax Comission, Two World Trade Ceoter, New York, New York,

on JuIy 17, 1975 at 1:20 P.M. and continued on August 5, 1976 at 9:15 A.M.

The hearing was contioued to coaclusion before Edward l. Johnson, Eearing

Officer, on Jnne 24, 1977 at 12:40 P.11. Petit ionerE appeared by E. E, Flnucan,

CPA. The Audit Division appeared by Peter Crotty, Esq. (Alexander l{eiss,

Esq . ,  o f  counse t r ) .

ISSUES

I. tlhetber petitioner David Van Alstyne, Jr., a nenber partner of Van

Alstyne, Noel- & Co., properly allocated his distributive share of partnership

incone.

II. l{hether petitioner David Van Alstyne, Jr. was required to add to

total incone his ehare of the New York City unincorporated business tax detluc-



-2-

oftion taken on the partnership return

through 1970.

Van Alstyne, Noel & Co. for 1956

III. tJhether petitioner David Van Alstyne, Jr. was required to report his

distr ibut ive share of partnership incone/ loss from Mawdsley, Sel las & Co.,  a

Missouri  partnership, for 1968 through 1971.

IV. I{hether petitioner David Van Alstyne, Jr. was entitled to deduct

losses incurred from a joint venture which was engaged in oil and gas explora-

t ions during 1969 and 1970.

V. I' lhether petitioners qrere entitled to allocate petitioner David

Van Alstyne Jr. ts distributive share of partnership income received from Van

Alstyne, Noel & Co. on the basis of days worked within and without New York

Sta te .

VI. Whether nonresident petitioner David Van Alstyne, Jr. was entitled

to carryback a New York net operating loss even though he did not clain a

carryback for Federal iacone tax purposes.

VII. Ir/hether petiti.oners rdere entitled to carryover to 1967 , a capital

loss for 1965 which was derived from New York State sources.

FINDINGS OF TACT

1. Petitioners, David Van Alstyne, Jr. and Janet G. Van Alstyne, filed

joint New York State income tax nonresident returns for 1960 through 1969,

wherein petitioner David Van Alstyae, Jr. reported his distributive share of

partnership income received from Van Alstyne, Noel & Co.

2. Petitioner David Van Alstyne, Jr. also was a member partner of

Russell, McElnea & Co. and Mawdsley, Sellas & Co. during the years 1958 through

1971, and a member partner of three oi l  lease joint ventures in 1969 and 1970.

His share of partnership income/loss fron Russell ,  McElnea & Co. is not at

issue.
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3. Petitioner David Van Alstyne, Jr. signed consents fixing period of

linitation upon assessment of personal income and unincorporated business

taxes, which consents extended the period for assessment of personal incone

tax for 1961 through 1969, unti l  Apri l  15, 1974.

4. On l.Iovember 26, 1973, the Income Tax Bureau issued a Notice of

Deficiency against petitioners for 1960 through 1971, asserting personal

income tax of $134,815.62, penalty, pursuant to section 685(c) of the Tax Law,

of  $304.00 '  and in terest  o f  $451407.76,  for  a  to ta l  sun of  $1801527.38.  There

was no tax deficiency asserted on said notice for the years 1970 and 1971.

The Notice of Deficiency was issued, in part, as a result of a New York field

audit of the partnership Van Alst;m.e, Noel & Co. for the fiscal years ending

Jaauary 31, 1961 and 1962, for the ghort perlod February 1, 1962 through

I)'ecenber 31, 1952 and for calendar years 1963, 1964, 1965 and 1968, whereia

adjustnents were nade to the partnership allocation percentage which resulted

in personal incone taxes due from nonresideot partners.

5. Mawdsley, Sellas & Co. was a partnership formed in the State of

l{issouri. It had two functions: the first was the financing of cattle and

included such activities as investing money, borrowing money and naking arrange-

ments for various banking relationships in order to get enough noney to buy

the cattle; the second function was the actual cattle operatioa which included

the purchasing of the aninals, the selection of the feed yards in which they

were kept, and the checking of the animals until they were ready for sale.

Petitionerst representative stated that feed yards were located all over the

$outhwest and West, including Califoraia, Nevada, Louisiana, Texas and Oklahona.

Van Alstyne, Noel & Co. provided the collateral on loans nade to Mawdsley,

Sellas & Co. Vao A1styne, Noel & Co. was not a nember partner in Hawdsley,

Sellas & Co., nor did it carty said firn on its books aa an investment.
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Petitioner David Van Alstyne, Jr. and the other partners of Van

Alstyne, Noel & Co. becane joint venturers with Nyvatex, a joint venture

involved in oi1 and gas exploration. The joint venture had uo place of business

in New York State during 1969 and 1970. The partners of Van Alstyne, Noel &

Co. and their wives or,med a large anount of stock in Nyvatex 0i1 Co., a public

coltrpany listed in over-the-counter stocks. The explorations took place in the

State of Montana and various other places, but not in New York State. In

order to drill for oil, Nyvatex would seek out finaneing in the tlall Street

financial community of New York City, excluding Van Alstyne, Noel & Co., and

aLso fron other companies. The partuers of Van Alstyne, Noel & Co. became

joint veoturers as individuals and not as partners. Petitioners contended

that Nyvatex also was engaged in a number of financial ventures in New York

City, but submitted no evidence to support their contention.

6. Petitioners filed Forns IT-115, ilNotice of Change in Taxable fncome

by United States Treasury Department Pursuant to Section 659 of the New York

State Tax Lawrr, for 1960 through 1953 and for 1965 through 1967. The schedules

attached to Forms IT-115 for L962 and 1963 showed that a net operating loss

was i-ncurred for said years. Subsequent adjustments nade by the Incone fax

Bureau's field exaniner resulted in the disallowance of the 1963 net operating

l o s s .

7. The 1966 and 1967 adjustments to New York taxable incone were based

on Federal audit adjustnents and petitioner David Van Alstlme, Jr.'s share of

the New York City unincorporated business tax deduction taken on the partner-

ship return of Van Alstyne, Noel & Co.

The field audit adjustments for 1968 were based on the disaLlowance

of petitioner David Van Alstyne, Jr.rs share of partnership incone/loss fron
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Hawdsley, Sel las & Co.,  the disal lowance of a short- term capital  loss frorn

said firm which was used to reduce long-term capital gains, the allosance of a

1971 net operating loss carryback, and his share of the New York City unin-

corporated business tax deduction taken on the partnership return of Van

Alstyne, Noel & Co.

The field audit adjustments for 1969 and 1970 were based on partner-

ship adjustments relat ing to l lawdsley, Sel las & Co.,  losses from oi l  lease

joint ventures, aad adjustments to sale of gas and oil properties and oil and

gas royalt ies.

The field audit adjustnents for 1971 were based on the disallowance

of David Van Alstyne, Jr. ts allocation of salary payments received from Van

Alstyne, Noel & Co.,  which salary was al located on the basis of days worked

within and without New York State, a partnership loss from Mawdsley, Sellas &

Co.,  and omission of the New York City unincorporated business tax nodif icat ion.

The adjustments for 1971 were offset against the loss as shown on petitionerst

New York tax return, resulting in a smaller net operating loss for 1971. The

Income Tax Bureau limited said loss to the New York State amount since it was

snaller than the Federal amount.

8. Petitioners clained on their 1965 New York income tax return a

cap i ta l  loss  o f  $11000.00  (shor t - te rm loss  o f  $738.12  and long- te rn  loss  o f

$321272.60) fron Van Alstyne, Noel & Co. The renainder of the loss was not

allowed aE an offset against the net long-term gains in 1967 since said loss

was not deducted on petitionerst Federal incone tax return.

CONCI,USIONS OF LAW

A. That the Audit Division is hereby directed to reconpute petitioner

David Van Alstyne, Jr.'s proportionate share of partnership income fron Van
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Alstyne, Noel & Co. i.n a manner consistent tdith the State Tax Comnission

dec i s i on in theMa t te to f t hePq t i ! - i ono fVanA@,s ignedon

this date.

B. That the New York City unincorporated business tax is an incorne tax

for which deduction shall be allowed under section 706(4) of Article 23 of the

Tax Law, which refers to the conputation of New York State unincorporated

business income tax. For purposes of personal incone tax, Article 22 is

applicabl-e, which article reguires a nodification increasing total incone by

adding back income taxes inposed by this or any other state or taxing juris-

diction; therefore, New York City unincorporated business tax was not deductible

in computing New York State adjusted gross iacome under section 632(a)(2) of

the Tax Law.

C. Tbat although financial arrangenents were made on behalf of Mawdsley,

Sel las & Co.,  at  the off ices of Van Alstyne, Noel & Co. iu New York City,  such

location did not constitute a place of business of the Missouri partnership;

that even though the interests of the partners in Mawdsley, Sellas & Co. were

in the same percentages as their proporti.onate interestg in Van Alstyae,

NoeI & Co., the llissouri partnership did not naintain in this State a place of

business where its business affairs were systemically and regularly carried

on. Therefore, pet i t ioner David Van Alstyne, Jr. 's share of partnership loss

from llawdsley, Sellas & Co. is not incl-udabLe in deter:mining his New York

adjusted gross income under section 697(a)(1) of the Tax Law and 20 lnfCRR

1 3 4 .  I  .

D. That. petitioners are not entitled to deduct losses frou oil lease

joint ventures, s ince said losses were incurred as a result  of  oi1 dr i l l ing

operations, which were carried on outside New York State, and which were

individually financed by petitioner David Van Alstyne, Jr.
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E. That petitioner David Van Alstyne, Jr. is not entitled to allocate

partnership income based upon the number of days worked r*ithin and without

New York State since such a method is available only to uonresident employeee

(ll?tter of the Pelition of ,,Iohn J. McGlew, State Tax Comission [arch 29,

7e72).

f. That the amount of a Federal net operating loss does uot liuit the

anount of a New York net operating loss of a nonresident individual. A nonresideot

tarpayer who reports his New York income on a separate accounting basis ls

allowed a net operating loss carryover or carryback deduction even though he

does oot claim a net operating loss for Federal incone tax purposes. (See:

John Graham et  a l .  v .  State Tax Comiss ion,  48 A.D.2d 444,369 N.Y.S.2d 863.)

G. That the Income Tax Bureau erred in limiting the anount of the 1965

l{ew York capital loss carryover to 1967 to the amount of Federal carryover for

1957. A nonresident individual is allowed a New York carryover even though he

does not have a capital loss carryover for Federal income tar purposes, providing

said loss is derived fron or connected with New York State sources.

II. That the Audit Division is directed to modify the Notice of Deficiency

issued on Novenber 26, 1973 to the extent shown in Conclusions of Law rrArr and

"G", supra; and that, except as so granted, the petition is in all otber

respects denied.

Albany, New York

MAY 0 1 1981



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

T H O M A S  H .  L Y N C H

F R A N C I S  R .  K O E N I G

TELEPHONE:  ( 518 )  457 -1723

M a y  6 , 19  81

D a v i d  V a n  A l s t y n e
a n d  J a n e t  G .  V a n
1 1 5  C h e s t n i t  S t .
E n g L e w o o d ,  N J  O 7 6

,  J r -
A 1 s  t y n e

3 1

D e a r  M r . M r s  .  V a n  A l - s  t y n e :

E n c l o s e d  a r e  p a g e s  5  &  6  o f  t h e  A m e n d e d  D e c l s i o n  o f  D a v l d  V a n  A l - s t y n e ,
J r .  a n d  J a n e t  G .  V a n  A l s t y n e ,  w h i c h  w a s  m a i l e d  M a y  1 ,  1 9 8 1 .  I n  e r r o r ,
t h e s e  p a g e s  w e r e  d e l e t e d  i n  t h e  p r i n t i n g  p r o c e s s .

P l e a s e  i n s e r t  t h e s e  p a g e s  i n  y o u r  c o p y  o f  t h e  d e c l s i o n .

Very  t r u l y  you rs ,

K a t h y  P f a f f e n b a e h
C a l - e n d a r  C l e r k

F i n u c a n
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEt^ '  YORK 12227

May 1,  1981

David Van Alstyne, Jr.
and Janet G. Van Alstyne
115 Chesrnir  Sr.
Englewood, NJ 0763I

Dear Mr. & Mrs. Van Alstyne:

Please take notice of the Amended Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, aod nust be connenced in the
Supreme Court of the State of New York, Albany County, within from the date of
this not ice.

Inquiries concerning the conputation of tax due or refuad allowed in accordance
r,rith this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Connissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMI{ISSION

cc: Petlt ioner's Representative
E. E. Fiaucan
Finucan & Greenwood
10 East  40th St .
New York, l{Y 10016
Taxing Bureau's Representative



STATE OF NEI.J YORK

STATE TAX COIO1ISSION

Ia the Matter of the Petition

of

DAVID VAN Af,STYIIE, JR.
aad

JAI{ET G. VAIT ATSIYNE

for Redetermination of a Deficiency or
for Refund of Personal Iacone Tax under
Article 72 of the Tax Law for tbe Years
1960 through 1969.

A}lENDEI)
DECISIOIi

Petitioners, David Van Alstyae, Jr. and Janet G. Van Alstyne, 115 Chestnut

Street, Englewood, l{ew Jersey 07631, filed a petition for redetennination of a

deficiency or for refund of personal income tax under Article 22 of the Tax

taw for the years 1960 through 1969 (I i le No. 01772).

A fornal heariag was held before Nigel llright, Ilearlng Officer, at tbe

offices of the State Tax Comission, Two World Trade Center, New York, New York,

on July 17, 1.975 at 1:20 P.M. and cont inued on August 5, 1976 at 9:15 A.M.

The hearing was continued to r:onclusion before Edward L. Johnsonr Eearing

0fficer, oo Jr.ue 24, 1977 xt 12:40 P.M. Petitioners appeared by E. E. Finucan,

CPA. The Audit Division appeared by Peter Crotty, Esq. (Alexander lleiss,

Esg. ,  of  counsel) .

ISSIIES

I. lrlhether petitioaer David Van A1styne, Jr., a member partner of Van

Alstyne, Noel & Co., properly allocated his distributive share of partnership

income.

II. l,Jhether petitioner David Van Alstyne, Jr. was required to add to

Lotal income his share of the New York City unincor?orated business tax deduc-
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o ftion taken on the partnership return

through 1970.

Van Alstyne, Noel & Co. for 1966

III. Whether petitioner David Van Alstyne, Jr. was required to report his

distributive share of partaership income/loss fron Mawdsley, Sellas & Co., a

l{issouri partaership, for 1968 through 1971.

IV. l,lhether petitioner David Van Alstyne, Jr. was entiLled to deduct

losses incurred from a joint venture which was engaged in oil and gas explora-

tions during 1969 and 1970.

V. l{hether petitioners lrere entitled to allocate petitioner David

Van Alstyne Jr. rs distributive share of partnership income received from Van

Alstyne, Noel & Co. on the basis of days worked within and without New York

Sta te .

VI. lJhether nonresi.dent petitioner David Van Alstyne, Jr. was entitled

to carryback a New York net operating loss even though he did not claim a

carryback for Federal iacone tax purposes.

VII. Whether petitioners lrere entitled to carryover to 7967, a capital

loss for 1965 which was derived from New York State sources.

FINDINGS OF FACT

1. Petitioners, David Van A1st;me, Jr. and Janet G. Van Alsty.ae, filed

joint New York State income tax noaresident retur^ns for 1950 througb. 7969,

wherein petitioner David Van Alstlme, Jr. reported his distributive share of

partnership incone received from Van Alstyne, Noel & Co.

2. Petitioner David Van Alstyne, Jr. also was a member partner of

Russe11, McElnea & Co. and l{awdsley, Sellas & Co. during the years 1968 through

1971, and a member partner of three oil lease joint ventures in 1969 and L970.

His share of partnership income/loss from Russell, HcEInea & Co. is not at

i ssue.



-3 -

3. Petitioner David Van Alsty.ne, Jr. sigued conseots fixing period of

linitation upon assessnent of persoaal incone and uniocorporated business

taxes' which consents extended the period for aasessnent of personal income

tax for 1951 through 1969, until April 15, t974.

4. 0n l{ovenber 26, 1973, the Iucone Tax Bureau issued a Nolice of

Deficiency agaiast petitioners for 1960 through 1971, asserting persooal

i.ncome tax of $1341815.62, penalty, pursuaat to section 685(c) of the Tax Law,

o f  $304.00 ,  and in te res t  o f  $451407.76 ,  fo r  a  to ta l  sun  o f  $1801527.38 .  There

was no tax deficiency asserted on said notice for the years 1970 and 197L.

The Notice of Deficiency was issued, i.o part, as a result of a New York field

audit of the partnership Van Alstyae, Noel & Co. for the fiscal years endiag

January 31, 1961 and 1962, for the short period February 1, 1962 through

I),ecember 31, 1.962 and, for calendar years 1963, L964, 1965 and 1968, wherein

adjustnents were nade to the partaership allocation percentage which resulted

in personal iscone taxes due from nonresident partners.

5. llawdsley, Sellas & Co. rdas a partnership forned in the State of

llissouri. It had two functions: the first was the financing of cattle and

iocluded such activities as investing noney, borrowing money and making arr.rnge-

mects for various banking relationships in order to get enough money to buy

the cattle; the second function was the actual cattle operation which included

the purchasing of the animals, the selection of the feed yards in which they

were kepL, and the checking of the animals until they were ready for sale.

Petitionersf representative stated that feed yards were located all over the

Southsest and !{est, including California, Nevada, Louisiana, Texas and Oklahona.

Van Alstyne, Noel & Co. provided the collateral on loans nade to Mawdsley,

Sellas & Co. Van Alstyne, Noel & Co. was not a nember partner in Mawdsley,

Sellas & Co., aor did it carry said firn on its books aa an investuent.
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Petitioner David Van Alstyne, Jr. and the other partners of Van

Alstyne, Noel & Co. becane joint venturers with Nyvatex, a joint venture

involved in oil aad gas exploration. The joint venture had no place of business

ic New York State duriug 1969 and 1970. The partners of Van Alstyae, Noel &

Co. and their wives owned a large amonnt of stock in Nyvatex 0i1 Co., a public

couPany listed ia over-t[g-s6rrnfgr stocks. The explorations took place in the

State of Montana and various other places, but not in New York State. In

order to drill for oil, N;rvatex would seek out financing io the t{all Street

financial connunity of New York city, excludiag van Alstyne, Noel & co., and

also from other coupanies. The partners of Van Alstyne, Noel & Co. became

joi-nt venturers as individuals and not as partaers. Petitioners contended

that Nyvatex also was engaged in a number of financial ventures ia New York

city, but subnitted no evidence to support their conteation.

6. Petitioners filed Forms IT-115, rrNotice of Change in Taxable Incone

by Uaited States Treasury Department Pursuant to Section 659 of the New York

Sta.te Tax Law'r, for 1950 through 1963 and for 1965 through 1957. The schedules

attached to Forms IT-115 for 1962 and 1963 showed that a net operating loss

was' incurred for said years. Subsequent adjustnents nade by the Income Tax

Bureau's field exaniaer resulted in the disallowaace of the 1963 net operating

l o s s .

7. The 1966 and 1967 adjustments to New York taxable incone were based

on Federal audit adjustuents and petitioner David Van Alstyne, Jr.rs share of

the New York City uaincorporated business tax deductioa taken on the partner-

ship retura of Van Alst1me, Noel & Co.

Tbe field audit adjustnents for 1968 were based on the disallowance

of pet i t ioner David Van Alstyne, Jr. 's share of partnership incone/ loss from
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Uawdsley, Sellas & Co., the disal lowance of

said firn which was used to reduce long-term

1971 net operating loss carryback, and his

corporated busi,ness tax deducLion taken oa.

Alstyne, Noel & Co.

a short-tern capital loss from

capital gains, the allowance of a

share of the New York Cit;r rtnin-

the partaershi.p return of Van

The field audit adjustnent,s for 1969 and 1970 were based on partner-

ship adjustments relatiug to ltawdsley, Sellas & Co., losses fron oil lease

joint. ventureg, aad adjustnents to sale of gas aod oil properties and oi1 and

gas royalt ies.

The field audit adjustnents for 1971 were based on the disallowance

of David Van Alstyne, Jr.'s allocation of salary pa:fneots received fronVan

Alstyne, Noel & Co., which salary was allocated on the basis of days worked

within and witbout New York State, a partnership loss from Mawdsley, Sellas &

Co. r aad onission of the New York Ci.ty unincorporated business tax nodificaLion.

The adjustnents for 1971 were offset against the loss as shown on petiLionersf

New York tax retura, resultiag ia a smaller net operating loss for 1971. The

Iacome Tax Bureau liuited said loss to the New York State amount since it was

snaller thaa the feaeral amount.

8. Petitioners claimed on tbeir 1965 New York income tax returo a

capital loss of $1,000.00 (short-tern loss of $738.12 aad long-term loss of

$321272.60) fron Van Alstyne, Noel & Co. The remainder of tbe loss was not

allowed as an offset against the net long-term gains Ln 7967 since said loss

was noL deducted on petitionerst Federal income tax return.

coNcf,usloils 0F I"Ali

A. That the Audit Division is hereby directed to recompute petitioner

David Van Alstyne, Jr.'s proportionate share of partnership i-ncome fron Van
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Alstyne, NoeI & Co. in a nanner consistent with the State Tax Comission

decision i-n the l{4ttqq_of the Petition of Vun Al"tyne. l{oel & Co., signed oo

this date.

B. Tbat the l{ew York City uni-ocorporated busioess tax is 4n insens trr

for which deduction shall be allowed under section 706(4) of Article 23 of the

Tax Law, r*hj.ch refers to the cooputatioa of New Yorh State uaincorporated

busioess income tax. For purposes of persoaal incone tax, Article 22 is

applicable, which article requi:ies a modj-fication iacreasi-ug total iacone by

adding back incone taxes imposed by this or any other state or taxing juris-

dictioa; tlerefore, New York City uuincorporated business tar was not deductible

in computing New York State adjusted gross income under section 632(a)(2) of

the Tax Law.

C. That although financial arriurgements were nade on behalf of Mawdsley,

Sellas & Co., at tbe offices of Van Alstyne, NoeI & Co. iu New York City, such

locati-on did not coostitute a place of business of the Hissougi partnership;

that. even though the interests of the partners in Mawdsley, Sellas & Co. were

in the siilte percentages as their proportionate i-nterests in Van Alstyne,

NoeI & Co., the Missouri partnership did not naintai^a in this State a place of

busiaess where its business affairs were systemically and regularly carried

on. Therefore, petitioner David Van Alstyne, Jr.'s share of partnership loss

from Uawdsley, Sellas & Co. is aot i-ncludabLe in deteminiag h.i,s l{erc York

adjusted gross income under section 637(a)(1) of the Tax law and 2A NYCRR

134 .1 .

D. That petitioners are not entitled to deduct losses fron oil lease

joint ventures, since said losses were incurred as a result of oi1 drilling

operations, which were carried on outside New York State, and which were

individually financed by petitioner David Van Alsty.ne, Jr.
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E. That petitioner David Van Alstyne, Jr. is not entitled to allocate

partnership income based upoa the nurnber of days worked withia and w'ithout

New York State since such a method is available only to nonresident erryrloyees

(Matter of the Petitioa of John J. McGleg, State Tax Conrmission llarch 29,

1972).

F. That the amount of a Federal net operating loss does not linit the

anount of a New York net operating loss of a nonresident individual. A nonresideot

taxpayer who reports his New York income on a separate accouating basis is

allowed a net operating loss carryover or carryback deduction evea though he

does not clain a net operating loss for Federal income tax purposes. (See:

John Graham e t  a l .  v .  S ta te  Tax  Comiss ion ,  48  A.D.2d 444,369 N.Y.S.2d  863. )

G. That the Incone Tar Bureau erred in liniting the amount of the 1965

New York capital loss carryover to 1967 to the anount of Federal carryover for

7967. A noaresident individual is allowed a New York carryover eveo though he

does aot have a capital loss carryover for Federal income tar purposes, providing

said loss is derived fron or connected with New York State sources.

E. That the Audit Division is ,clirected to nodify the Notice of Deficiency

issued on Novenbet 261 1973 to the exteut shown ia Coaclusions of Law ilAil atrd

"G", sl4,ra; aud that, except as so granted, the petition is in all other

respects denied.

DATED: Albany, New York

MAY 0 1 1981


