
STATE OF NBW YORK
STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f

El izabeth H. Todd, Indiv.  & as Executr ix

o f  the  Es ta te  o f  Gordon B.  Todd (dec 'd )

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1960 -  1963.

AITIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon El izabeth H. Todd, Indiv.  & as Executr ix,  of  the Estate of Gordon B.

Todd (dec'd),  the pet i t ioner in the within proceeding, by enclosing a true copy

thereof in a securely sealed postpaid wrapper addressed as fol lows:

El izabeth H. Todd, Indiv.  & as Executr ix
o f  the  Es ta te  o f  Gordon B.  Todd (dec 'd )
c/o Hawkins, Delaf ield & Wood
67  Wa l l  S t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

2nd day  o f  March ,  1981.

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the

,/

\=------"-



STATE OF NEIII YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

El izabeth H. Todd, Indiv.  & as Executr ix

o f  the  Es ta te  o f  Gordon B.  Todd (dec 'd )

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years 1960 - 7963.

ATFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

2nd day of  March,  1981,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon James R.  Eust is  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  James R.  Eust is
Hawkins, Delafield & Wood
67  WaI l  S t .
New York,  NY 10005

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

knorrrn address of the representative of'

Sworn to before me this

2nd day  o f  March ,  1981.

pe t i t ioner .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 2 ,  1981

El izabeth H.  Todd,  Indiv .  & as Executr ix
o f  t he  Es ta te  o f  Go rdon  B .  Todd  (dec 'd )
c/o Hawkins,  Delaf ie ld & Wood
67  WaI l  S t .
New York,  NY 10005

Dear  Ms .  Todd :

Please take not ice of  the Decis ion of  the State Tax Conmission enclosed
herewi th.

You have nol.l exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax law,  any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsef
Albany,  New York 122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
James R. Eust is
Hawkins, Delaf ield & Wood
67 t{aII  St.
New York, NY 10005
Taxing Bureau' s Represent.at ive



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ELIZABETH H. TODD, Individual ly and as
Executr ix of the Estate of GORDON B. T0DD.
Deceased

DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Art ic le 22
of the Tax Law for the Years 1960 through 1963.

El izabeth H. Todd, individual ly and as executr ix of the estate of Gordon

B .  T o d d ,  c / o  H a w k i n s ,  D e r a f i e l d  &  I d o o d ,  E s q s . , 6 7  w a r l  s t r e e t ,  N e w  y o r k ,  N e w

York 10005, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income taxes under Art ic le 22 of the Tax Law for the vears 1960

t h r o u g h  1 9 6 3  ( F i l e  N o .  2 0 3 1 1 ) .

On Februaxy  4 ,  1980,  pe t i t ioner ,  by  Hawk ins ,  De la f ie ld  &  \dood,  Esqs .

(James R.  Eus t . i s ,  J r . ,  Esq. ,  o f  counse l )  and the  Aud i t  D iv is ion ,  by  Ra1ph J .

Vecch io ,  Esq.  (Frank  Lev i t t ,  Esq . ,  o f  counse l )  executed  a  Consent  to  Submiss ion

without Hearing, the matter to be determined on the basis of facts set forth

in the St ipulat ion of Facts, submitted by pet i t ioner and deemed st. ipulated by

order  o f  the  Sta te  Tax  Commiss ion ,  December  19 ,  lg7g .

ISSUE

I{hether the taxpayer,  on her own and her deceased husband's behalf ,  may

change their  f i l ing status elect ion from f i l ing joint ly to f i l ing separately,

and in accordance with such elect ion, div ide equal ly between them dividends

and cap i ta l  ga ins  f rom secur i t ies .



1.  Gordon B.  Todd ( the

here in ,  f i l ed  jo in t  persona l

7963, showing joint  personal

TAXABTE YEAR
1960
7967
1962
1963

, l  $6 ,895 .  00 per  re turn,

2.  0n December 20,

Changes and a Not ice of

executr ix of the estate

taxes for the years 1960

with interest thereon of

TAXABTE YEAR-- 
1960 

-

1961
1962
1963

-2 -

FINDINGS OF FACT

"decedenL") and El izabeth H. Todd, the pet i t ioner

income tax returns for the years 1960 through

incone tax  l iab i l i t ies  as  fo l lows:

TAX PER RETI]RN AS FII,ED
$ 7 , 2 5 5 . 0 0 ' t
4 ,  1 9 3 . 0 0

8 4 1  . 0 0
r  ,392.00

p lus  $360.00  per  aud i t  ad jus tments .

1976, the Audit  Divis ion issued a Statement of Audit

Def ic iency against pet i t ioner individual ly and as

of  the  decedent ,  impos ing  add i t iona l  persona l  income

through 1963 in  the  amount  o f  $4 ,672.00 ,  together

$ 3 , 8 4 3 . 2 7 ,  s c h e d u l e d  a s  f o l l o w s :

DBFICIENCY INTERXST
F- s5516:

989 .76
1 ,  175 .41
7 ,323 .07

$3 ,843 .27

$  378 .00
1  , 123 .00
r , 432 .00
1  , 739  . 00

$4 ,672 .00

The above de f ic ienc ies  were  asser ted  by  reason o f  :  (a )  the  d isa l lowance

in each such year of a deduct ion for certain int .erest expenses; and (b)

adjustments, denominated in Schedule D annexed to the Not ice of Def ic iency as

tfadjustments per refund voucherr" for the year 1960.

3 .  (a )  On March  14 ,  1977,  pe t i t ioner  f i led  a  pe t i t ion  fo r  redeterminat ion

of a def ic iency in personal income taxes, conceding the aforementioned

disal lowances and adjustments but assert ing the r ight to ref i le separate

re turns  in  her  own and decedent rs  beha l f  fo r  each o f  the  years  a t  i ssue.

Pet i t ioner recomputed the underpayments of tax, based on the separate tax

I iab i l i t ies  o f  pe t i t ioner  and decedent ,  as  fo l lows:



TAXABLE YEAR-- 
1e60 

-

1961
1962
1963

- 3 -

RECOMPUTATION OF
PETITIONER
$-  r3e.  oo

2 4 3 . 0 0
2 2 t . 0 0
6 7 6 . 0 0

$  1  , 2 7 9  . 0 0

UNDERPAYMENT
DECEDENT
9-

240.00
597 .00
423.00

51 ,260.  oo

TOTAI
$  rg9 .  oo

483 .00
818 .00

1  ,099  .  00
$2  ,539  .  00

(b) Pet i t ioner contended that div idends and capital  gains were

properly divided in equal proport ion between her and decedent.  A11 transact ions

were made, and al l  securi t ies he1d, in the name of Gordon B. Todd & Company,

which ent i ty,  pet i t ioner claimed, was always considered by them to be equal ly

owned. I t  had been pet i t ionerts custom throughout her long marr iage to decedent

to give to him any sum of money she accumulated in order that he might invest

such sum for both of thern. Mr. Todd maintained an off ice from which he traded

in securj- t ies and engaged in opt ion act iv i ty for the joint  account of himself

and pet i t ioner.  Also, pet i t ioner and decedent each had, in the books of

Gordon B. Todd & Co.,  drawing accounts which were used to pay the taxes and

I iv ing expenses of both Todds-

(c) Pet i t ioner asserted that rental  income (actual ly losses) was

properly attr ibuted to her as or{ner of the real property which was the source

thereof l  and further,  that income from estates or trusts was income payable to

her from a trust establ ished under the wi l l  of  her father,  Frank Hea1y.

CONCLUSIONS OF LAI,\'

A. That pet i t i -oner,  on her own and decedent 's behalfr  i lay change the

f i l ing status elect ion for the years 1960 through 1963 from joint  to separate

personal income tax returns in accordance with sect ion 66A of the Tax Law,

which permits any elect ion authorized by Art ic le 22 to be changed upon such

terms and condit ions as prescr ibed by the regulat ions of the Commission, and

in accordance with secLion 651(b) which provides in pert inent part :



- tL-

"(2) I f  the federal  income tax l iabi l i t ies of husband and
w i f e . . .  a r e  d e t e r m i n e d  o n  a  j o i n t  f e d e r a l  r e t u r n . . .

(B) they may elect to f i le separate New York income tax
returns on a single form if they comply with the requirements
of the tax commission in sett ing forth information, in which
event their  tax l iabi l i t ies shal l  be separate. .  .  "

Hatter of  Sanford P. and Del ia C-._f=n"",  State Tax Conmission, January 24,See  a l so

1 9 7 9 .

B. That for purposes of tax computat ion, the Internal Revenue Code

permits a husband and wife who f i le a joint  Federal  return to spl i t  their

income and compute the tax thereon at a lower rate. Article 22 of the Tax Law

does not include a simi lar provision, nor does Federal  conformity extend to

the tax computation. Therefore, a husband and wife may not deternine their

New York personal income tax l iabi l i ty,  on ei ther joint  or separate returns,

olr the basis of apportioning their combined income equally between then.

C. That insofar as decedent undertook al l  the securi t ies transact ions

which yielded the dividend and capital  gain income at issue and in effect

funct ioned as ' tGordon B. Todd & Company",  said income was attr ibutable to him

and could not be the subject of income-sptitting on the amended combined

returns f i led by pet i t ioner on their  behalf .  Pet i t ioner submitted a copy of a

Ietter which he sent to the Securi t ies and Exchange Commission on July 20,

J.962, in which he requested that his registrat ion as a broker/dealer,  d/b/a

Gordon B. Todd & Co.,  a partnership be withdrawn. Pet i t ioner had requested

such registrat ion on May 28, 7962. Other than said let ter,  pet i t ioner produced

no evidence that Gordon B. Todd and Company constituted a partnership, permitting

pet i t ioner and decedent as partners to share income, gain or loss derived

therefrom. Cf.  Matter of  Israel H. Fr iedland, State Tax Commission, June 18,

1 9 8 0 .
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D. That petitioner may, on the combined returas for 1960 and 1963,

attr ibute to herself  for purposes of computing personal income tax l iabi l i ty

the rental income from her real property and the income she received fron the

testamentary trust establ ished by her father.

E. That the pet i t ion of El izabeth H. Todd, individual ly and as executr ix

of the estate of Gordon B. Todd, is granted to the extent indicated in Conclusion

of Law "D"1 that the Not ice of Def ic iency issued December 20, 1976 assert ing

addit ional personal income taxes for the years 1960 through 1963 is to be

modif ied accordingly;  and that except as so modif ied, the def ic iency is in al l

other respects sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAR - 21981

COMI(ISSIONER


