
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Orlando P. & Anne S. Thomas

AFFIDAVIT OT MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Orlando P. & Anne S. Thonas, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as  fo l l ows :

Orlando P. & Anne S. Thomas
512 Woodside Dr .
Akron, OH 44303

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said s/rapper

pet i t ioner .

Sworn to before me this

9 th  day  o f  January ,  1981.

o f

o f

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Or lando P.  & Anne S.  Thomas

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Oded Aboodi the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Oded eboodi
Arthur Young & Co.
277 Park Ave.
New York, NY 10017

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

UniLed States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

9 th  day  o f  Janua ry ,  1981 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 9, 1981

0rlando P. & Anoe S. Thomas
512 Woodside Dr.
Akron, OH 44303

Dear  Mr .  &  Mrs .  Thomas:

Please take not ice of the Decision of the Stat.e Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Connission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be cornmenced in the
Suprerne Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund alLowed in
accordance with this decision nay be addressed to;

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone + (518) 457-6240

Very truly yours,

STATE TN( COMI,IISSION

cc: Pet i t ioner 's Representat ive
Oded Aboodi
Arthur Young & Co.
277 Park Ave.
New York, NY 10017
Taxing Bureaut s Representative
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STA15 OF NEW YORK

SMTS Tru( COD,IMISSION

In the Matter of tkre Petition

of

ORTANDO P. TTION,IA.S ATd ANNE S. TT{OI,A.S

for Redeterrnination of a Deficienqz or
for Refr.:nd of Personal Inccnre Tax urder
Article 22 of the Ta< Law fon tlre Year
r971.

DECISION

Petitioners, @lardo P. Ttrcnras ard Anrre S. Tfiornas, 5L2 !{oodside Eive,

Akron, Ohio 44303, filed a petiti-on for redetermirration of a deficiency or for

refixd of personal inccnre ta:< r:rder Article 22 of tlre Tar< Iaw for tlre year

I97I (FiIe IIo. 13436) .

A fortnal hearj-ng was held before Ilarvey B. Baun, Hearing Officer, at tlre

offices of the State Tax Conmission, T\,,vo World Trade @nter, Ne[^/ York, Neur York,

on March L8, L977 at 9:30 A.M. Petitioners appeared by Arthr.rr Young & @rparry,

CPArs. The Airdit Division appeared by Peter Gotty, Esq. (Fyank Levitt, Esq.,

of oounsel).

ISSUE

Whether petitioners are liable for the additional inaore tax on a distribu-

tj-on of j-nccrne frorn a qualified profit slraring pIan, vtrere ttrey were non-

residents of New York at ttle tine of distribution.

FIT{DT}GS OF FASI

I. Petitioners, Glardo P. Ttrcnns ard Aruee S. Ttrqnas, bjrrely filed a

New York State fnccne Tax Resident Retr:rn (Form If201) for L97I, ard a New York

State Incone Tax }dcnresident Retr-rrn (porm If203) for ttre sarrp year, the

latter for tLre period in wLrich they wene ncnresidents.
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2. On Januarlz L2, 1973, the Inccrne Tax Bureau isstred a Sta@nent of

Aldit CLranges to petitioners, stating ttrat a capital gai-ns distrihrtion of

$591630.00, which consisted of a distrjJoution frqn a qualified profit sharing

plan to petj-tioner Orlardo P. Tlrcrnas, was taxable. Acocrdingly, on March 31,

1975, the Bureau issued a ldotice of Deficienqg in the amount of $81894.65,

plus interest of $1,579.96, for a total deficienqg of $10,474.6I.

3. O: l4ay 30t L975, petitioners tinely filed a petitj-on seeking a

redetermination of pensonal incqne ta<es due for I97L.

4. Petitioner @lardo P. Ttrcnas was a nonresident of New York for tte

period 1955 thrrough 1967. He becane a resident in 1968 until he departed wittt

his wife to take a nehr job position in Akron, Ohio, on or about October 1,

L97I. Threreafter, bttr he ard his wife again were noruesidents.

5. Petitioner Glardo Tl:cmas, prior to beccnr-ing a Nq^r York resident,

was enployed by Sinclair Oi1 Conparry ("Sinclair") ard was a participant jn

Sinclai-r's Enployee Savilgs Plan ("the plan"), €r qualified profit straring plan

which had been instituted in 1953. D:rjng 1969, Sinclair menged wittr Atlantic

Richfield Co. ("Atlantic"), ard the plan became knoun as ttre Atlantic Richfield

Savj-ngs Pl-an.

6. By reason of l,k. Thrcrnas' termination fron erplolznent with Atlantic

on Septernber 30, L97L, so he could talce thre new trnsition in Ohj-o, he received

from thre plan (in which he had previously beccnre vested) the sr.un of $119,260.00,

of which 50 percent (or $59,630.00) was subject to tax as a long-term capital

gain.

7. Although petitioners cLranged residence on or about October I, I97Ll

and were nonresidents ttrereafter, the right of petitioner @lardo lltronas to

receive tlr-is distribution frcnr ttre plan did rnt aceue until ttre erd of ttre

npnth follovving thre date of tLre terrnination of his enplolzment witLr Atlantic
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(which in this case was October 3I, 1971), jn accordance with the terms and

corditions of ttre plan's tnrst irdentrrre. I\ft. Ifromas did rot actrrally receive

th-is distribution until- Decsnber of 1971.

8. Petitioners crrnterd that thre nonetary distriJcutions frcrn tlre plan

consisted of incone frcrn an intangiJcle asset ard ttnt, as such, it was not

inccrne frcm property erployed in a business, trade, profession or ocstrpation

withr a }dew York source, especially where the situs of tlre trust plan was in a

foreign state.

CONCLUSIONS OF LA'i

A. Ihat the distribution which petitioner Orlardo P. Thcnras received

frcrn thre Atlantic Richfield Savings Plan did not constitrrte an arrruity \,fri-fti.rc

the meaning ard intent of 20 NYCRR I31.4(d) (2).

B. That petitioner Glardo P. Ttrqnas has failed to sustain ttre hrrden

of proof required to shot^r ttnt the distritr-rtion received frcrn ttre Atlantic

Richfield Savings Plan was not related to services perforrned h,y him in connection

wittr his enplolzment in New York. Ttrerefore, tl1g aforenentioned distri5ution

constihrtes inccme frcrn New York sor:rces pursuant tc sectj-on 632 (b) (I) (g) of

the Tax Law.

C. Th,at the petition of Glardo P. Thcrnas ard. Anne S. ltrqnas is denied

ard the Notice of Deficienry j-ssued on lrhrch 3r, L975 is susta.ined.

DATED: Albarry, New York

JAN O 9 lgBI
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STAE OF NEl[ YORK

SBTE TN( CCI,II4ISSION

In the Matter of the petition

of

ORLANDO P. $rc[,lAs ard ASINE S. TIfC[,nS

fon Redetermination of a Deficiency or
for Refi:rd of Persornl Inoorne Ta< urder
Article 22 of tlre tax Law for tkre year
I97l-.

DrcISION

Petj-tioners, Orlardo P. Itrcrnas ard Anne S. Ihcrnas, 512 Vfood,side Dnive,

Akron, Otdo 44303' filed a petition for redetermination of a deficienc,y on for

refirrd of personal incrnre tax urder Article 22 of ttre Ta< Iaw for the year

I97l (File Nc. 13436).

A forrnal hearing was held before Hanrey B. Bartrn, Hearing Officer, at tlre

offices of tlre Sta@ Ta>< Cormission, Tho World Trade Center, ldeur York, l{e!,r York,

on ivtrarch 18, L977 at 9:30 A.M. Petitioners appeared by Arttrur Young & @rpany,

CPArs. Ttre Audit Division a14:eared by Peter Gotty, Esq. (Fank Levitt, Esq.,

of counsel).

Whetier pelitioners are liable for tbe add.itional inqne tax on a distriJar-

tion of inccme frcrn a qualified p:rofit sLraring plari, wtrere ttey were ron-

residents of l.trew York at the tinp of distribrtion.

FINDI}GS OF FASI

l. Petitj-oners, Glardo P. Thcnras ard Anne S. Thcrnas, tinely filed a

l{er.r York State Inene Til( resident Return (Form II'-201) for L97Ir anl a Nevs york

Stat€ Inccrne Ta< Nonresident Return (Form IT\-203) for ttre sarre year, tLp

Iatter for ttre period in wtrich tlrqg were rpnresjdenls.
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2. On Jarn:ary L2, L973t the Inccrne Til( Elureau issr.red a Statenent of

Ardit Charges to petitioners, stating that a capital gains distrihrlion of

$59,630.00, wh-ich consisted of a distriJrution frcrn a qualified profit slnring

plan to petitioner Glardo P. Itrccnas, was taxable. Accordingly, on lUarch 31,

1975, tlre Br:reau issred a lbtice of Deficienc,y i:r the anpr:nt of $81894.65'

plus interest of $11579.96, fon a total deficienq'of $10'474.6L.

3. O: I{ay 30, L975, petitj-oners tinely fiLed a petj-tion seeking a

redeterrnina'tion of persoral r-nccr_re taxes dr:e fon L97L.

4. Petitioner Glardo P. Ttrcnras was a nonresiderrt of Net^r York for tle

period 1955 throtrgh L967. H,e becane a resident in 1968 r:rrtil he departed wittr

his wife to take a ne\d job position in Akron, Grio, on or about October I'

L97L. TLrereafter, bth he ard his wjfe again ldere nonresidents.

5. Petitioner Onlardo Thcmas, prior to beccrning a lqe\^r York resident,

was enplq,'ed by Sinclair Oi1 Conpany ("Sinclair") ard was a participant in

Si::c]airrs Erplqgee Savings Plan ("the plan"), a qualified profit shari.ng plan

whiclr had been insLibrted in 1953. Dr:ring L969, Sinclair nenged wittr Atlantic

Richfield Co. ("Atlantic"), ard the plan becane knor^/n as the Atlarrtic RicMield

Savings Plan.

6. B1z reason of I,f . Itrcrnas' terrnination frcrn erplolnent wittt Atlantic

on Septenber 3A, I97L, so he could take ttre ner^r gnsition in Otrio, he reoeived,

from tlre plan (in whictr he had prariously beccrne vested) the strn of $119'260.00,

of wh-ich 50 percent (or $591630.00) was subject to tax as a long-term capital

gain.

7. Altholrgh petitioners clranged residence on or about October L, L9'7L,

ard were nonresidents thereafter, ttre right of petitioner Orlardo Thcrnas to

receive tLris distribuU-on frcnr the plan did rpt accrrre i:ntil t|re end of the

rpntkr follouring the date of the terrailation of his enplorlanent witlr Atlantic
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(vfiich in ttr-is case was October 3I, l9Z1), jn accordance wj_th tlre terms and

corditions of the plan's tnrst irdenture. !tr. Tkrcrnas did rpt actually receive

tLr-is distrilrrtion until Decsnber of 1971.

8. Petitioners onterd that tlre rfirnetaq/ distrjla.ltions frcnr the plan

consisted of inccrne frcrn an intangible asset ard that, as suctr, it was rrot

incqne frcrn pnoperty enployed in a h.rsiness, trade. profession or occrpation

wittr a I'ilew York source, especially vrtrere ttre situs of the tttust plan was in a

foreigrn state.

CONCTIJSIOIOS OF IAI/O

A. That tlre distribution wtr-ich petitioner Orlardo P. Thcnras received

frcm tlre Atlarrtic Richfield Savings Plan di-d not constitrrte an annuity \,rrtttdn

the neaning ard intent of 2A }{YCRR 131.4(d) (2).

B. Th,at petitioner @lardo P. *rqnas has failed to sustajn ttre h:rden

of prmf required to strcnr that tLre distribrtion received, frcnr tlre Atlantic

Richfield Savi:rgs Plan was not related to senrices penformed bV hjm in c-orurection

witlt his enploynent j.:a llerd York. Ttrerefone, tlre aforenrentj-oned dj-strjjcution

constj-brtes incune frcnr Nerar York sor:rces pursuant tc sestj-on 632 (b) (I) (B) of

the Ta>< Law.

C. that ttre petition of Glardo P. Ttsnas ard Anne S. Itrcnras is denied

ard the lrictice of Deficiercy issued on l4arch 3I, 1975 is zustained.

DATED: Albany, Nerar York

JAN 0 I 1981


