
STATE OF MI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

David & Rivka Taub
AITIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7 9 6 9 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon David & Rivka Taub, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

David & Rivka Taub
c/o Spi lky & Spi lky
150 Broadway
Nevr York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the pet i t ioner
forth o id wrapper is the last known address

Sworn to before me this
30 th  day  o f  October ,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  30 ,  1981

David & Rivka Taub
c/o Spi lky & Spi lky
150 Broadway
New York, NY 10038

Dear  Mr .  &  Mrs .  Taub:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art.icle 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone il (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Abraham H. Spilky
Spilky & Spilky
150 Broadway
New York, NY 10038
Taxing Bureau' s Representat ive



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

DAVID TAUB and RIVKA TAUB

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year 1,969.

DECISION

Peti t ioners, David Taub and Rivka Taub, c/o Eaton, Van Winkle & Greenspoon,

600 Third Avenue, New York, New York, 10016, f i led a pet i t ion for redetermina-

t ion of a def ic iency or for refund of personal income tax under Art ic le 22 of

the  Tax  Law fo r  the  year  1969 (F i le  No.  13825) .

A formal hearing was commenced before Solomon Sies, Hearing Off icer,  at

the off ices of the State Tax Commission, Two Wor1d Trade Center,  New York, New

York, on Apri l  19, 1977 aE 2245 P. l l . ,  cont inued before Solomon Sies, Hearing

Of f i cer ,  a t  the  same o f f i ces  on  January  17 ,  1978 a t  9 :15  A.M.  and cont inued to

conclusion before Edward L. Johnson, Hearing 0ff icer,  at  the same off ices on

August  23 ,  1978 aE 1 :30  P.M.  Pet i t . ioner  appeared by  Sp i tky  &  Sp i lky ,  Esqs .

The Audit  Divis ion appeared by Peter Crotty,  Esq. (Al iza Schwadron, Esq.,  of

counsel at  the hearings on Apri l  19, 1977 and January 17, 1978; Bruce ZaLaman,

Esq. ,  o f  counse l  a t  the  hear ing  on  August  23 ,  1978) .

ISSIIE

Ir lhether pet i t ionersr loss may

of the fnternal Revenue Code and

be deducted in accordance with sect ion 165

if  so, in what amount.
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FINDINGS OF FACT

1. Pet i t ioners, David Taub and Rivka Taub, f i led a New York State residen!

persona l  income tax  re tu rn  fo r  1969,  in  wh ich  they  c la imed a  $100,000.00  loss

as  a  bus i -ness  bad debt  and a  $301000.00  loss  as  a  non-bus iness  bad debt .

2. The Audit  Divis ion issued a Statement of Audit  Changes in which i t

disal lowed both losses on the ground that pet i t ioners did not make an effort  to

col lect the amount of the losses. Accordingly,  i t  issued a Not ice of Def ic iency

on Ju ly  29 ,  1974 fo r  1969 o f  $17,315.44 ,  p lus  $4 ,455.26  : rn .  in te res t ,  fo r  a

t o t a l  o f  $ 2 1  , 7 7 0 . 7 0 .

3, During 1968 and 1969 pet i t ioner 's brother,  Israel Taub, was in the

embroidery and f locking business. Approximately f i f teen years pr ior to 1.968,

Israel Taub was engaged in the f tocking business. Ftocking is a completely

di f ferent operat ion from the embroidery business. Flocking consists of applying

an adhesive to a mater ial  and then applying a fabr ic powder which renders a

velvet f in ish design on the mater ial  to which i t  is appl ied.

4. The f locking process as i t  had existed had l i rni tat ions. There were

dif f icul t ies associated with washing the mater ial .  In addit ion, the f locking

process  le f t  an  odor .

5. By 1968 Israel Taub developed an ent irely new f locking process.

Unl ike the former f locking process which ut i l ized a paint type of adhesive,

Israel Taub utili,zed, a water type of adhesive which did not leave an odor and

which lef t  the mater ial  more washable. Israel Taub also experimented with a

method of applying the f lock electrostat ical ly and drying the f lock in special

ovens.

6. Int ial ly,  Israel Taub explored the market and deterur ined that there

could be acceptance of this new process by individuals involved in the manufac-
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ture of towels. Thereafter,  Israel Taub approached his brother,  David Taub, to

f inance a port ion of this new f locking enterpr ise.

7. I,ihen he was approached by his brother, David Taub expressed an interest

in the business. Accordingly,  David Taub agreed to f inance this f locking

enterpr ise. In exchange for f inancing the new business i t  was agreed that

David Taub would receive fifty percent of the profits and Israel Taub would

perform al l  of  the work.

8. In 1969, pet i t ioner David Taub was in the stat ionery business in the

employ of Hi-Craft Envelope Co., Inc. pursuant to an employment contract dated

August  31 ,  1965.  Th is  cont rac t  p roh ib i ted  Dav id  Taub f rom par t i c ipa t ing  " . . . in

any business or occupat ion direct ly or indirect ly as pr incipal or agent or as

an off icer,  director,  stockholder or employee of any corporat ion or as a member

o f  a  jo in t  ven ture  or  par tnersh ip . . . ' r  w i th  cer ta in  except ions  and qua l i f i ca t ions .

0n August 29, 1969, pet i t ioner David Taub entered into a consulat ion agreement

with l , I i l l iamhouse-Regency, fnc.,  the parent company of Hi-Craft  Envelope Co.,

fnc.,  for the period from September 1, 1969 to August 31, 1974. This agreement

contained a clause which prohibi ted David Taub from engaging ". . . in any business

in competition with the business in which W-R (sic) and its subsidiaries are

present ly engaged in the United States and Canada."

9, David Taub was concerned about his prospect ive investment beeause of

the limitations in his employment contract. Therefore, in order to prevent his

employer from learning about his investment, David Taub made the checks payable

to the order of Abraham Shenken, who thereafter forwarded the money to Dove

Flocking & Screening Co.;  David Taub invested a total  of  931,500 in this

manner.

\
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10. As the f locking operat ion progressed, David Taub and Israel Taub

frequently conferred about the progress that Israel Taub was naking in the

business. Sometimes they would confer nightly on the phone and other tirnes

they would meet in person.

11. The flocking and embroidery operations were conducted under the name

of Dove Flocking & Screening Co. David Taub's involvement with Dove Flocking &

Screening Co. was noL revealed to the publ ic.

12. The saure books were utilized for both the flocking and embroidery

operat ions. However,  said books contained a separate column for the expenditures

of the f locking operat ion. Expenditures on behalf  of  the f locking operat ion

were paid through a checking account util ized for both the flocking and embroidery

operations. Although expenditures for minor expenses, material and equipment

could be dist inguished between the two operat ions, rdage expenses for those

servicing both the f locking and embroidery operat ions were arbi trar i ly al located

between the two operations. 0n approxirnately a monthly basis Israe1 Taub and

David Taub would have an accounting of the flocking operation from infornation

obtained from the books ut i l ized for both the f locking and embroidery operat ions.

13. In 1969, David Taub executed an agreement guaranteeing loans from the

Merchants Bank of New York to Dove Flocking & Screening Co. fsrael Taub

borrowed money from the Merchants Bank of New York in the amount of $1001000.00.

However,  Israel Taub was not able to pay the notes as they became due. Accord-

ingly, in a letter dated Decenber 19, 1969 the Merchants Bank of New York

requested that David Taub reduce or retire the loan. Thereafter, David Taub

paid the ful l  anount of this loan by a check dated December 23, L969.

14. hThen the sample orders of the mater ial  prepared by the f locking

process were dist .r ibuted, the consumers discovered that the f lock became hard
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and the towels were unusable. Early in L969 the companies that Dove Flocking &

Screening Co. had been deal ing with started cancel l ing their  orders.

15. In September or October 7969, David and Israel Taub and Israel Taub's

accountant,  Arnold Schreier,  prepared a ser ies of worksheets summarizing the

ent ire f locking operat ion. The worksheets were prepared in order to determine

what the entire loss was; whether David Taub was going to invest nore money;

and whether Israe1 and David Taub were going to cont inue the f locking operat ion.

Two of these worksheets were encaptioned, in part, "David Taub and Israel Taub

Joint VenLure".  The worksheets disclosed that the total  expenses and equipment

purchases of the f locking operat ion for the year 1968 were $97r806.21 and for

the  year  1969 were  $1001590.80 .  The worksheets  a lso  d isc losed tha t  the  to ta l

sa les  o f  the  f lock ing  opera t ion  were  $56,538.01 .  Thus ,  the  ne t  loss  o f  the

f lock ing  opera t ion  fo r  the  years  1968 and 1969 was $141,859.00 .  Dav id  Taub

absorbed $131,500.00  o f  the  loss  and Is rae l  Taub absorbed the  ba lance o f  the

Ioss. Thereafter,  the f locking operat ion was discont inued.

16. David Taub sought professional advice as to how this loss should be

shown on his tax return. However,  he did not wish to disclose his investment

in the f locking enterpr ise to his accounLant,  Mr. Memetski .  David Taub was

concerned that Mr. Memetski might inadvertently mention David Taub's investment

to David Taub's ex-partner and that,  as a result ,  David Taubts employer would

learn of the investment.  Therefore, David Taub sought advice from Israel

Taubrs accountant,  Mr. Arnold Schreier.  On Mr. Schreier 's advice, David Taub

asked Mr. Mernetski  to deduct the loss as a bad debt.  Upon presentat ion of the

checks and the guarantee agreement with the bank, Mr. Memetski  c laimed a loss

on pet i t ioners'  United States Individual Income Tax Return for L969 of $100r000.00

as  a  bus iness  bad debt  and a  loss  o f  $301000.00  as  a  non-bus iness  bad debt .
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17. Neither state nor Federal  partnership returns vrere presented to show

that the claimed partnership held i tsel f  out to the governnent as a partnership;

no evidence was presented as to whether there was an agreement regarding the

spl i t t ing of the losses at the t ime David Taub ini t ia l ly advanced the $31,500.00

for the f locking operat ion; no evidence was presented as to whether any of the

equipment ut i l ized for the f locking operat ion was depreciatedl no evidence was

presented as to whether Dove Flocking & Screening Co. accounted for i ts expenditures

and receipts on a cash or accrual basis;  and no evidence was presented as to

whether the sales of the f locking operat ion were for the year 1969 alone.

18. Pet. i t ioners maintained in their  pet i t ion; that the loss was improperly

treated as a loan on their  1969 tax returnl  that David Taub entered into a

joint  venture with Israel Taub; and that the loss was deduct ible pursuant to

sect ion 165(c) of the Internal Revenue Code as a loss incurred in a Lrade or

business or a loss incurred in a transact ion entered into for prof i t .

CONCIUSIONS OF tAW

A. That the issue of whether David and Israel

joint  venture for tax purposes presents a quest ion

34 TCM (CCH) 475, 480).  That " [r ]h.  resolur ion of

arr ived at by considering the same pr inciples which

whether a partnership is to be accorded recognit ion

Taub were engaged in a

of fact (Gurtman v. Commfssisn.r ,

this quest ion is to be

govern the question of

for tax purposes. Hubert  M.

Luna [December 26, 1967],  42 TC L067, 7077 (1974);  (c i tat ion omit ted)rr  (Gurtman v.

Commiss ioner ,  34  TCM (CCH)  475,  480,  supra) .

B .  That  the  pr imary  cons idera t ion  r r . . . i s  whether  the  par t ies  in tended to ,

and did in fact,  jo in together for the accomplishment or conduct of an undertaking

or enterpr ise. Hubert  M. Luna", supra aL 1077. See Commissioner v.  Culbertson

[49-1 USTC 11 9323] ,  337 U.S.  733,74I-42 (1949) . "  (Gur tman v.  Cqmmiss ioner ,  34
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TCII  (CCH) 475, 4BA, supra.)  That the resolut ion of

upon an analysis of al l  the facts and circumstances (Gurtmqn v. Commissioner,

34 TCM (CCH) 475, 480, supra; Luna v. Commissioner, 42 TC 1067,  1077,  supra;

see general ly 6 Mertens, law of Fqdgrql  Income Taxat ion , $3s .03)  .

C . That in Conmissioner v.  Culbertson (:gt  U.S. 733, 742) th.e Supreme

Cour t  s ta ted :

"The quest ion is not whether the services or capital  contr ibuted by a
partner are of suff ic ient importance to meet sone object ive standard.. . ,
but whether considering al l  the facts -  the agreement,  the conduct of
the part ies in execut ion of i ts provisions, their  statements, the
test imony of dis interested persons, the relat ionship of the ,part ies,
their  respect ive abi l i t ies and capital  contr ibut ions, the actual
control of income and the purpose for which it is used, and any other
facts throwing light on their true intent - the parties in good faith
and act ing with a business purpose intended to join together in the
present conduct of the enterpr ise.r '

D. That considering the facts:  that David Taub's involvement with Dove

Flocking & Screening Co. e/as not revealed to the publ ic and no evidence was

presented that David and fsrael Taub ever held themselves out to any governmental

ent i ty as a partnership; that the responsibi l i ty for the conduct of the f locking

operat ion was vested in just Israel Taub; that the f locking operat ion and

embroidery operations were conducted under the same name; that the expenditures

of the f locking operat ion were recorded on the books of Dove Flocking & Screening

Co.;  and that no evidence lyas presented that David Taub and Israel Taub agreed

to share losses in any part icular manner when David Taub ini t ia l ly advanced

funds to Dove Flocking & Screening Co.;  pet i t ioners have fai led to sustain

their  burden of proof of establ ishing that.  David Taub and Isreal Taub were

engaged in a joint  venture within the meaning of sect ion 761 of the Internal

this considerat ion depends

Revenue Code (See general ly 6 Mertens, law o f  Federa l  Income Taxat ion  $35.03) .
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E. That even i f  David Taub and Israel Taub are considered to have been

engaged in a joint  venture, pet i t ioners have fai led to establ ish the amount of

the loss for the year 1969; i t  is impossible to determine from the record which

port ion of,  the loss was attr ibutable to 1968 and which port ion was attr ibutable

t o  1 9 6 9 .

F. That the pet i t ion of David Taub

Notice of Def ic iency issued for 1969 is

DATED: Albany, New York

OcT 3 0 198r

and Rivka Taub is denied and the

sustaine

TAX COMI'TISSION


