
STATE OF NEI,g YORK

STATE TAX COMMISSION

In the Mat, ter of  the Pet i t ion
o f

Dan ie l  &  Pr isc i l la  Spens ie r i

AFFIDAVIT OT MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r976

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an eutployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Daniel  & Prisci l la Spensier i ,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Daniel  & Prisci l la Spensier i
lake Rd. , RD /12
Katonah, NY 10536

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

that the said
forth on said

addressee
wrapper is

,/ ,/,/ //

is the pet i t ioner
the last known address
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STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Dan ie l  &  Pr isc i l la  Spens ie r i

AFFIDAVIT OF MAITING

for Redeterminat ion of a
of a DeLerminat ion or a
Tax under Art ic le 22 of
1916

Defic iency or a Revision
Refund of Personal Income
the Tax law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Phi l ip M. Bernstein the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mr .  Ph i l ip  M.  Berns te in
910 Boston  Post  Rd.
Mamaroneck, N 10543

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the petitioner herein and that the address set forth on said $/rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
5th day of June, 1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?2?7

June 5 ,  1981

Danie1 & Prisci l la
Lake Rd.,  RI)
Katonah, NY 10536

Spensier i

Dear  Mr .  &  Mrs .  Spens ie r i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone /f (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Phi l ip M. Bernstein
910 Boston  Post  Rd.
Mamaroneck, W 10543
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

DANIET SPENSIERI and PRISCIIIA SPENSIERI

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
ArLicle 22 of the Tax Law for the Year
7 9 7 6 .

DECISION

Peti t ioners, Daniel  Spensier i  and Prisci l la Spensier i ,  lake Road, RD /12,

Katonah, New York 10536, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year L976 (Fi le No. 24496).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  27r  1980 a t  1 :15  P.M.  Pet i t ioners ,  Dan ie l  Spens ie r i  and

Prisci l la Spensier i ,  appeared with Phi l ip M. Bernstein, CPA. The Audit  Divis ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSI.IE

Whether educat ional expenses incurred by pet i t ioner Prisci l la Spensier i

were properly deducted.

FINDINGS OF FACT

1. Pet i t ioners, Daniel  Spensier i  and Prisci l la Spensier i- ,  t imely f i led a

joint New York State Income Tax Resident Return for the year L976. 0n said

return, pet i t ioners claimed miscel laneous i temized deduct ions of $973.00 for

educat ional expenses incurred by Prisci l la Spensier i .

2.  On November 13, 1978, the Audit  Divis ion issued against pet i t ioners a

Notice of Def ic iency assert ing that addiLional personal incone tax of $149.60
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was due together with interest.  The def ic iency was based on a Statement of

Audit  Changes issued March 16, 1978 wherein educat ion expenses claimed on

behalf  of  pet i t ioner Prisci l la Spensier i  were disal lowed "Since you were not

employed or otherwise act ively engaged in a trade or business during the period

when the expense was incurred."

3 .  In  1959,  Pr isc i l la  Spens ie r i  (here ina f te r  "pe t i t ioner " )  passed the

State boards examinat ion and received her l icense as a registered nurse. She

qual i f ied to take the State boards as a result  of  her part ic ipat ion in a

nursing program at a three-year school where she subsequent ly received her

diploma.

4. Pet i t ioner was employed ful l  t ime in the nursing f ie ld from 1959 to

1970 as a staff  nurse, head nurse and supervising nurse. From February 1968

unt i l  January 1970, pet i t ioner was employed by the County of hlestchester and

funct ioned as an instructor of nursing at the Grasslands School of  Pract ical

Nursing. Due to her pregnancy, petitioner resigned her position with the

Grasslands School of  Pract ical  Nursing on January 30, 1970. I t  has not been

shown that pet i t ioner requested a leave of absence from her enployer.

5. Pet i t ioner,  Ln 1972, enrol led at Pace Universi ty and undertook a

part- t ime program leading to a Bachelor of Nursing degree which she later

received in 1978. The educat i-onal expenses claimed on pet i t ioners'  7976

return, and subsequently disallowed by the Audit Division, were the unreimbursed

expenses incurred by pet i t ioner at Pace Universi ty.

6. In 1978, pet i t ioner accepted a ful l  t ime posit ion $r i th the l r /estchester

Community Col lege, performing services as an instructor which were essent ial ly

ident ical  to those she performed for the Grasslands School of  Pract ical  Nursing.

The Grasslands School of  Pract ical  Nursing closed sometime after pet i t ioner
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Ief t  i ts employ in 1970 and was absorbed into the Westchester Community Col lege

system.

7. Pet i t ioner test i f ied that the Bachelor of Nursing degree received from

Pace Universi ty did not qual i fy her for a new occupat ion. She averred that the

courses taken at Pace University were for the maintenance and improvement of

her professional nursing ski l ls and that i t  would be di f f icul t  to obtain

emplo5rment in the nursing f ie ld,  af ter an extended absence, i f  she could not

show her prospective employer that she had maintained her skitls in the rapidly

advancing and changing f ie ld of nursing. I t  was also stated that the Nursing

Code of Ethics required pet i t ioner to maintain her individual competence in

nurs ing  prac t ice .

8. Pet i t ioner was not gainful ly employed in a nursing posit ion frour

January 1970 until such time as she accepted employment with t{estchester

Community Col lege in 1978. I t  has not been shown what pet i t ioner 's intent ions

were with respect to her nursing career at the tiure she left eurployment in 1970

or whether any effort  was made to obLain employmenL pr ior to 1978.

CONCTUSIONS OF IAhI

A. That pet. i t ioner Prisci l la Spensier i  is considered to have voluntar i ly

and indef ini tely abandoned the pursuit  of  her trade or business since a two (2)

year period elapsed from the t ime she lef t  her nursing posit ion to the t ime she

started her degree program at Pace Universi ty and since a total  of  eight (8)

years expired before pet i t ioner lJas re-employed in a nursing capacity.

B. That the educat ion expenses incurred by pet i t ioner Prisci l la Spensier i

are not deductible within the meaning and intent of Internal Revenue Code

sec t ion  162(a)  and Treasury  Regu la t ion  sec t ion  I .762-5 .  (See:  Canter  v .  Un i ted
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States,  354 F.2d 3521 Reis inger  v .  Commiss ioner ,  71 TC

C o m m i s s i o n e r ,  5 5  T C  8 8 4 . )

C. That the pet i t ion of Daniel

denied and the Not ice of Def ic iencv

DATED: Albany, New York

568 and Corbett  v.

Spensier i  and Prisci l la Spensier i  is

issued November 13, 1978 sustained.

JUN 5 P81

COMMISSION


