
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Edward Spano,  Jr .

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of a Determination or a Refund of Personal Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
r973-7975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 1l th day of December, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Edward Spano, Jr. ,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Edward Spano, Jr.
5730 N.  Federa l  Hwy.
F t .  lauderda le ,  FL

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

that the sa id  add ressee
forth id wrapper

AFFIDAVIT OF MAILING

s the pet i t ioner
the last known add

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me th is
1 l t h  day  o f  December ,  1981 .
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STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edward Spano, Jr.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 3  -  1 9 7 5 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  11 th  day  o f  December ,  1981,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Al len Michelson the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  h ' rapper  addressed as  fo l lows:

A l len  Miche lson
210 Old Country Rd.
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(posL off ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth,on
last known address of the representat ive of the pet i t idner.

the representat ive
said wrapper is the

Sworn to before me this
1 l th  day  o f  Decernber ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  11 ,  1981

Edward  Spano,  J r .
5730 N.  Federa l  Hwy.
FL.  lauderda le ,  FL

Dear  Mr .  Spano:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMI"IISSION

Peti t ioner '  s Representat ive
AIlen Michelson
210 OId Country Rd.
Mineo la ,  NY 11501
Taxing Bureau's Representat ive



STATE Otr' NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

EDWARD SPANo, JR.

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1973 through 1975.

DECISION

held before Doris Steinhardt, Hearing Off icer, at the

Cormnission, Two t{orld Trade Center, New York, New

at  9:15 A. l '1 .  Pet i t ioner  appeared by A1len Michelson,

Peti t ioner,  Edward Spano, Jr. ,  5730 North Federal  Highway, Fort  Lauderdale,

Flor ida, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax law for the years 1973 through

1 9 7 5  ( I i I e  N o .  1 9 0 0 6 ) .

A formal hearing was

off ices of the State Tax

York, on Decenber 9, 1980

Esq. The Audit Division

E s q . ,  o f  c o u n s e l ) .

appeared by Ralph J. Vecchio, Esq. (Frank Levit t ,

ISSUE

I{hether petitioner was a person required to collect, truthfully account

for and pay over New York State withholding taxes of Retail Marine Corporation

during the periods at issue, who wiI l fu l ly fai led to do so, thereby beconing

l iable for the penalty imposed under sect ion 685(g) of the Tax law.

FINDINGS OF FACT

1. 0n February 28, 1977, the Audit Division issued to petit ioner, Edward

Spano, Jr.,  a Statement of Deficiency and a Notice of Deficiency assert ing

penalties equal to the amount of New York State withholding taxes of Retail
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Marine Corporation (t'Retail New York") which vrere due and unpaid for

per iods  a t  i ssue,  as  fo l lows:

hIITIII{OIDING TAX PERIOD AMOT]NT

the

12/L6 /73  -
r0 /  t /7  4
r /1 /75
4/ t /7s

12/3L/73
r2 l3L l7  4
3/37/75
6/3a/7s

$  5 ,265 .11
I  , 855  .82
1 ,371 .85
2 ,493 .80

TOTAI

AL the formal hearing, petit ioner conceded his

per iods,  in  the to ta l  amount  $51721.47.

$  10 ,986  . 58

liabi l i ty for the last three

2. ht inner Boats, Inc. ( ' rWinner") was a Tennessee corporat ion, which was

engaged in the manufacture of boats and in the late 1960's,  elected to forn

marine dealerships in var ious states, including New York, under the name Retai l

Marine Corporat ion (hereinafter referred to as t 'Retai l  Tennesseet ' ) ,  atr  ent i ty

dist inct f rom that involved in this proceeding.

3. Pet i t ioner held the t i t le Chairman of the Board of Retai l  Tennessee

and owned a minority interest in Winner. He supervised Retail Tennessee's

sales directors. His sole decision-making capacity was as to the purchase of

inventory; he had no control over the finances of the dealerships nor any

signatory authori ty on Retai l  Tennessee accounts.

4. At the end of the f iscal  year for the boat model year 1973, pet i t ioner

purchased the Retail Tennessee dealership in Lindenhurst, New York and

incorporated it under the nane I'Retail Marine Corporation" (the entity herein

involved).  He held the t i t le Chairman of the Board and assumed al l  funct ions

of that office. Retail New York employed eight to ten persons at the

f, indenhurst faci l i ty.

5.  Retai l  Marine Corporat ion, Box 449, Dickson, Tennessee 37055, f i led a

Reconci- l iat ion of Personal Income Tax Withheld (Form IT-2103),  which indicated
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that the total  tax withheld for 1973 was $191256.06 and further that i t  was

filed t.ogether with 174 individual wage and tax statements. The total amounts

pa id  o r  assessed fo r  1973 anounted  to  $13,990.95 .  0n  November  1 ,  1974,  the

Audit  Divis ion issued to Retai l  Marine Corporat ion at the Tennessee address a

Notice and Demand for Unpaid Withholding Tax Due, asserting a balance of tax

due in the sum $5,265.11n based upon the aforementioned Reconci l iat ion.

CONCIUSIONS OF IAI,I

A. That.  subdivis ion g of sect ion 685 of the Tax Law states that any

person required to col lect,  t . ruthful ly account for and pay over taxes imposed

under Att ic le 22, who wi l l fu l ly fai ls to do so, is l iable for a penalty equal

in amount to the taxes not col lected or paid over.

B. That subdivis ion n of sect ion 685 def ines I 'person",  for purposes of

the aforementioned subdivis ion, to include "an off icer or employee of any

corpora t ion . . .who. . . i s  under  a  du ty  to  per fo rm the  ac t  in  respec t  o f  wh ich  the

v io la t ion  occurs .  t '

C. That the guest ion of whether pet i t ioner is a "person" required to

col lect and pay over withholding taxes is a factual one. Factors relevant to

the determinat ion are whether pet i t ioner owned stock, s igned tax returns or

exercised authori ty over the employees and assets of the corporat ion. Malkin v.

Tu l l y ,  65  A.D.2d 22U Mac lean v .  S ta te  Tax  Conn. ,  69  A.D.2d 951;  McHugh v .  S ta te

Tax Comm.  ,  70  A.D.2d 987 .

D. That i t  was the Tennessee ent i ty,  Retai l  Marine Corporat ion, which

failed to remit to the State Tax Conmission taxes withheld frorn the wages of

employees for the f i rst  withholding tax period at issue.

E. That pet i t ioner Edward Spano, Jr.  was not a "personrr within the

intendment of subdivis ion n of sect ion 685, under a duty to col lect and renit
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taxes on behalf  of  Retai l  Marine Corporat ion of Tennessee, for the period

December 16 through December 31, 7973. Pet i t ioner owned no stock in said

corporation, had no signatory authority on the corporate account and had no

direct ion over the corporat ionts f inancial  af fairs.

F. That the pet i t ion of Edward Spano, Jr.  is granted to the

indicated in Conclusion of lar^/  rrErr;  that the Not ice of Def ic iency

February 28, 1977 is to be modif ied accordingly;  and thaL except

DATED: Albany, New York ATE TAX COMMISSION

Drc lt 1981

extent

issued

as  so


