
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

July  31,  198L

Robert Snyder
20 Rock Hi l l  Ln.
Scarsdale, NY

Dear  Mr .  Snyder :

PLease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninist.rative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Couosel
A1bany, New York 12227
Phone /I (518) 457'6240

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive
A l lan  J .  Parker
Shea & Gould
330 Madison Ave.
New York, NY 10017
Taxing Bureau' s Representative



STATE 0F NEtr, YORK

STATE TAX COMMISSION

In  the  l , ta t te r  o f  rhe  PeL i t ion

o f

ROBERT SNTDER

f o r  R e d e t e r m i n a t i o n  o f  a  D e f i c i e n c y  o r  f o r
R e f u n d  o f  P e r s o n a l  I n c o m e  T a x  u n d e r  A r t i  c l e  2 2
o f  t h e  T a x  L a w  f o r  L h e  Y e a r  1 9 7 3 .

DECISION

In  the  Mat te r  o f  the  pe t i t ion

o f

PHIL IP HIXON

for  Redecerminat ion  o f  a  Def ic iency  or  fo r
Refund o f  Persona l  Income Tax  under  Ar t i c le  22
o f  t h e  T a x  L a w  f o r  t h e  Y e a r  1 9 7 3 .

Pet i t ioners ,  Rober t  snyder ,  22  s tanr :nore  cour t ,  po tomac,  Maryrand and

Phi l ip  H ixon,  c /o  Snyder -H ixon Assoc ia tes  ,  4827 Rugby Avenue,  Bethesda,  Mary land

20014,  have ind iv idua l l y  f i l ed  Lhe pe t i t ions  here in  fo r  redeLerminat ion  o f  a

def ic iency  or  fo r  re fund o f  persona l  income tax  under  Ar t i c le  22  o f  the  Tax  Law

f o r  t h e  y e a r  1 9 7 3  ( F i t e  N o s .  1 5 7 1 5  a n d  1 5 7 1 6 ,  r e s p e c t i v e t y ) .

A  f o r m a l  h e a r i n g  w a s  h e l d  b e f o r e  R o b e r t  A .  C o u z e ,  H e a r i n g  0 f f i c e r ,  a t  t h e

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld  Trade Center ,  New York ,  New

Y o r L ,  o n  N o v e m b e r  2 0 ,  1 9 8 0  a t  i 0 : 1 5  A . M .  P e t i t i o n e r s  R o b e r t  S n y d e r  a n d  P h i l i p

H i x o n  a p p e a r e d  b y  s h e a  &  G o u l d ,  E s q s .  ( A l a n  J .  p a r k e r ,  E s q . ,  o f  c o u n s e l ) .  T h e

A u d i L  D i v i s i o n  a p p e a r e d  b y  R a r p h  J .  v e c c h i . o ,  E s q . ,  ( t J i l l i a m  F o x ,  E s q . ,  o f

c o u n s e l ) .
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ISSUE

h lhe ther  pe t i t ioners ,  Rober t  Snyder  and Ph i I ip  H ixon,  h 'e re  persons  requ i red

to  co l lec t ,  t ruLhfu l l y  account  fo r  and pay  over  w i t .hho ld ing  taxes  due f rom

P a l m e r  P l a s t i c s ,  I n c .  f o r  t h e  y e a r  1 9 7 3 .

FINDINGS OF FACT

t .  O n  A p r i l  2 9 ,  1 9 7 6  t h e  A u d i t  D i v i s i o n  i s s u e d  a  N o t i c e  o f  D e f i c i e n c y  a n d

S L a t e m e n t  o f  D e f i c i e n c y  a g a i n s t  e a c h  p e t i t i o n e r ,  i n  t h e  a m o u n L  o f  $ 8 , 0 4 8 . 3 5  f o r

the  tax  year  1973.  The s ta tements  asser ted  tha t  bo th  pe t i t ioners  were  persons

requ i red  to  co l lec t ,  t ru th fu l l y  account  fo r  and pay  over  w i thho ld ing  taxes  due

f r o m  P a l m e r  P l a s t i c s ,  I n c .  f o r  t h e  y e a r  1 9 7 3  p u r s u a n L  t o  t . h e  p r o v i s i o n s  o f

s u b s e c t i o n s  ( g )  a n d  ( n )  o f  s e c l i o n  6 8 5  N e w  y o r k  T a x  L a w .

2 .  The a forement ioned s taLements  o f  de f ic iency  asser ted  the  l iab i l i t y  fo r

the  w i thho ld ing  per iod  in  sums as  fo l lows:

WITHHOLDINC TAX PERIODS A},IOIJNT

A p r i l  I  t o  A p r i l  1 5 ,  1 9 7 3
l l a y  I  t o  A u g u s t  8 ,  1 9 7 3

TOTAT DUE

$1 ,404 .51
6  ,643 .94

$B ,048 .  35

3 .  T h e  c o r p o r a t e  e m p l o y e r  r d a s  P a l m e r  P l a s t i c s ,  I n c . ,  ( " P a l m e r ' r )  f h e

address  o f  wh ich  was 1072 Avenue D,  Brook lyn ,  New York .

4 .  Pa lmer  was engaSed in  the  bus iness  o f  manufac tur ing  p las t . i c  toys .

5 .  T h e  c o n L r o l l i n g  i n t e r e s L  i n  P a l m e r  w a s  o w n e d  b y  t h e  E s t a L e  o f  I r v i n g

l ' / i l d s t e i n .  S t e p h e n  W i l d s t e i n  w a s  t h e  c o - e x e c u t o r  a n d  p r i n c i p a l  b e n e f i c i a r y  o f

t h i  s  e s t a t e  .

6 -  T h e  e s t a t e  w i s h e d  f o  e e l l  l h i s  b u s i n e s s .

7 .  P e t i t i o n e r s ,  R o b e r t  S n y d e r  a n d  P h i l i p  H i x o n ,  h r e r e  t h e  p a r t n e r s  o f

S n y d e r - H i x o n  A s s o c i a L e s ,  w h i c h  w a s  a  v e n t u r e  c a p i t a l  p a r t n e r s h i p .
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8 .  P a l m e r  w a s  n o !  d o i n g  w e l l  f  i n a n c i a l  l y  a n d  S t e p h e n  t r t i l c l s t e i n  a s k e d

pet i t ioners  Snyder  and H ixon about  ra rs ing  money fo r  Lhe company.  Snyder  and

Hixon agreed LhaL they  wou ld  a t tempt  !o  ra ise  sonre  money fo r  Lhe company i f

t h e y  c o u l d  o b t a i n  a n  o p t i o n  L o  p u r c h a s e  p a l m e r ' s  s t o c k .

9 .  O n e  P a s q u a l e  I a m m a t t e o  h e r e i n ,  w a s  a  f a c t o r y  m a n a g e r  w i t h  a  t o y

company.

10 .  Somet ime in  the  spr ing  o f .1972,  Iammat teo  was contac ted  by  pe t i t ioners

Snyder  and H ixon and asked i f  he  was in te res ted  in  an  oppor tun i ty  to  par t i c ipa te

i n  t h e  p u r c b a s e  o f  a n  e x i s L i n g  p l a s t i c  t o y  c o m p a n y  i . e .  p a r m e r .

l l .  I a m n a t L e o  e x p r e s s e d  a n  i n t e r e s t  a n d  s h o r t l y  t h e r e a f t e r ,  h e

s n y d e r - H i x o n  A s s o c i a t e s ,  S t e p h e n  W i l d s t e i n  a n d  o n e  E d w a r d  N a s s b e r g

l { i n n e c o ,  r n c . ,  ( " 1 { i n n e c o " )  a  D e r a r d a r e  c o r p o r a t i o n  ( i n i t i a l l y  c a l l e d

I n d u s L r i e s ,  I n c . )  L o  e f f e c t u a t e  t h e  p u r c h a s e  o f  p a l m e r .

12 .  Iammat teo ,  snyder -H ixon A*aoc iaLes ,  [ ' / i rds te in  and Nassberg

into an agreement dated June 20, lg7z, whereby they would purchase

H i n n e c o .

1 3 .  l l l i n n e c o ' s  f o r m a L i o n  c a p i t a l  w a s  a s  f o l l o w s :

NA}18 NO. SHARXS PURCHASE PRICE

along w i th

formed

PaImer

entered

s tock  in

t i i l d s t e i n
Na s sberg
Iammatteo
Snyder -H ixon

A s  s o c i a  t e s

333  , 333
766,666
t66,666

333 ,333

$  3 ,333 .  33
$  1 ,666 .66
$  r  , 666  . 64

$25 ,000 .  00

14.  Winneco i ras  a  she l l ,  a  ho ld ing  company se t

and manage Pa lmer  P las t ics ,  Inc .  Under  Lhe te rms o f

fo  ac t  as  consu l tan t  to  Pa lmer  and had an  op t ion  to

c e r t a i n  c o n d i t i o n s  w e r e  m e t  o n  o r  b e f o r e  J a n u a r y  1 ,

t h e  S t o c k  P u r c h a s e  A g r e e n e n t  d a t e d  J u n e  2 0 ,  ! 9 7 2 ,  i L

up pr incipal ly to operate

an agreement,  Ll inneco was

purchase Pa lmer 's  s tock  i f

1973.  In  connect ion  w i th

rdas aSreed that Palmer
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rdou ld  re ta in  Winneco as  management  consu l tan ts  fo r  the  per iod  f rom the  da te  o f

the  agreement  to  the  c los ing  da te .  In  th is  connect ion ,  i t  was  agreed tha t

Winneco and i t s  o f f i cers  wou ld  have the  power  Lo  manage and d i rec t  the  da i l y

opera t ions  o f  Pa lmer ,  inc lud ing  h i r ing  and f i r ing  o f  employees ,  purchase and

s a l e  o f  m a t e r i a l s  a n d  g o o d s ,  e t c . ,  t o  b e  e x e r c i s e d  r e a s o n a b l y  i n  h l i n n e c o r s

judgment  as  to  the  bes t  inLeres t  o f  the  corpora t ions .

15 .  None o f  Pa lmer 's  s tock  hras  ever  purchased by  or  ever  L rans fer red  to

Winneco.  Rather ,  t .he  s tock  was endorsed in  b lank  and he ld  bv  Pa lmer  in  escrow

pursuant  to  the  cont rac t  to  purchase.

16 .  IanmaLLeo 's  a rea  o f  respons ib i l i t y  w i th  l . J inneco and Pa lmer  was manufac-

tur ing, purchasing and product ion and pet i t ioners Snyder and Hixon shared the

respons ib i l i t y  fo r  the  in fus ion  o f  cap i ta l  in to  h , inneco,  wh ich  cou ld  be  e i ther

loaned or  advanced to  Pa lmer .  Snyder  and H ixon were  a lso  respons ib le  fo r

l d i n n e c o ' s  a n d  P a l m e r ' s  b u d g e t i n g ,  a c c o u n t i n g  a n d  f o r e c a s t i n g .

1 7 .  B e c a u s e  o f  t h e  f a i l u r e  o f  S n y d e r - H i x o n  A s s o c i a L e s  t o  c o m e  u p  w i t h  t h e

requ is i te  f inances  fo r  PaImer  the  cont rac t  tha t  Winneco had to  purchase Pa lmer

exp i red  on  January  l ,  1973;  However ,  i t  was  fu r ther  ex tended fo r  one add i t iona l

mor r  Lh  .

18 .

P a l m e r .

o f  P a l m e r

1 9 .

Pa Iner  .

Ne i  Lher  o f  the  pe t i t ioners ,  here in  Snyder  nor  H ixon owned any  s t .ock  in

L i k e w i s e ,  n e i t h e r  o f  t h e  p e t i t i o n e r s  h e r e i n  w e r e  o f f i c e r s  n o r  d i r e c t o r s

Pet i t ioners  snyder  and H ixon d id  no t  have an  o f f i ce  nor  a  desk  a t

20 .  Each o f  pe t iL ioners ,  here in ,  were  g iven and exerc ised check  wr i t ing

author i ty  on  Pa lmer 's  check ing  account (s ) .  The au thor i ty  was  g iven by  Wi lds te in

a n d  c o u l d  b e  r e v o k e d  a t  w i l l  b v  h i m .
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21 .  Pet i t ioners  Snyder  and l l i xon  tes t i f ied  tha t  they  never  s igned Pa lmer 's

payro l l  checks  nor  d id  they  ever  s ign  payro l l  w i thho ld ing  tax  re tu rns .  They

d i t l  n o t  s i g n  a n y  c h e c k s  d u r i n g  M a y ,  1 9 7 3 .

22 .  Cop ies  o f  Pa lmer  checks  show tha t  Iammat leo  a lso  s igned checks .

2 3 .  P e L i t i o n e r s  S n y d e r  a n d  H i x o n  t e s t i f i e d  t h a t  t h e y  d i d  n o L  h a v e  a u t h o r i t y

t o  d e < ' i d e  w h a t  b i l l s  w e r e  L o  h e  p a i d  b y  P a l m e r  n o r  d i d  t h e y  h a v e  a u t h o r i t y  t o

dec ide  what  checks  were  to  be  drarn .  Pet i t ioners  tes t i f ied  tha t  they  on ly

s igned Parmer  checks  tha t  had the  pr io r  approvar  o f  w i lds te in .

24 .  Pa lmer 's  checkbook was kept  in  a  sa fe  and on ly  Franc is  Cohen,  i t s

bookkeeper  and Wi lds te in  had access  to  i t .  Pe t i t . ioners  main ta in  tha t  had they

asked fo r  lhe  checkbook,  bo th  the  bookkeeper  and/or  Wi lds te in  wou ld  have

re fused them.

25. Attorneys for Lhe Wildstein Estate objected to the interningl ing of

Winneco and Palmer and accordingly i t  h 'as agreed that al t  r ights to use the

name Winneco and a l l  con t rac ts  and a I l  benef ic ia l  in te res ts  o f  Winneco wou ld  be

conveyed to Palmer.

2 6 .  S n y d e r - H i x o n  A s s o c i a t e s ,  i n  a d d i t i o n  t o  t h e  $ 2 5 , 0 0 0 . 0 0  i t  p a i d  f o r  i t s

W i n n e c o  s t o c k ,  m a d e  a  f u r L h e r  a d v a n c e  o f  $ 2 5 , 0 0 0 . 0 0  t o  i t .

27 .  The o f f i cers  o f  Pa lmer  were  Stephen Wi lds te in ,  Pres ident -Treasurer  and

D i r e c t o r .  O t h e r  o f f i c e r s  i n c l u d e d  o n e  H e n r y  Z i r i n ,  w h o  w a s  P u r c h a s i n g  A g e n t ,

a n d  t r t i l d s t e i n '  s  w i f  e  .

2 8 .  T h e  o f f i c e r s  o f  W i n n e c o  a n d  P a l m e r  w e r e  n o L  o n e  a n d  t h e  s a m e .  O n l y

V J i  l d s t e i n  w a s  a n  o f  f  i c e r  o f  b o t . h .

29 .  PeL i t ioners  Snyder  and H ixon tes t i f ied  tha t  they  never  a t tended

P a l m e r ' s  d i r e c t o r s  m e e t i n g s .  H o w e v e r ,  t h e y  a t t e n d e d  t / i n n e c o ' s  b o a r d  m e e t i n g s ,
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where in  PaImer 's  a f fa i rs  were  d iscussed fo r  the  purpose o f  ascer ta in ing  whether

i ts  f inanc ia l  cond i t ion  cou ld  be  tu rned around.

30 .  On May 2 ,  1973,  there  was a  neet ing  o f  the  Board  o f  D i rec to rs  o f

l 'J inneco. At thaL Deet ing fhe quesLion was raised of Palmerts unpaid withholding

taxes  a l though i t s  bookkeeper ,  F ranc is  Cohen,  had been ins t ruc ted  to  make a l l

w i thho ld ing  payments .  I t  was  fu r ther  suggested  a t  th is  meet ing  tha t  the

s tockho lders  o f  Winneco fo rego sa la r ies  f rom Pa lmer  un t i l  the  la t te r ' s  w i th -

holding taxes were brought up Lo date. Subsequent ly,  Iamoratteo, Nassberg and

t { i l d s t e i n  a g r e e d  t o  d e f e r  a I I  o f  t h e i r  i n d i v i d u a l  s a l a r i e s  i n  e x c e s s  o f  $ 3 0 r 0 o o . O O

per  year '  Pe t i t ioners  Snyder  and H ixon agreed to  de fer  100 percent .  o f  the i r

s a l a r i e s .

3 1 .  A t  a  s u b s e q u e n L  d a t e ,  p e t i t i o n e r s  S n y d e r  a n d  H i x o n  a g a i n  f o u n d  t h a t

Pa lmer 's  w i thho ld ing  taxes  s t i l l  had  no t  been pa id .  They  thereupon w i thdrew

t h e i r  g u a r a n L e e  o f  a  c r e d i t  l i n e  t o  l , i i n n e c o  a n d  p a l m e r .

2 2 .  P e L i t i o n e r s  t e s t i f i e d  t h a t  t h e y  d i d  n o L  h a v e  L h e  a u L h o r i L y  t o  d i s c h a r g e

Pa lmer 's  bookkeeper .  Th is  i s  con t ra ry  to  the  powers  gran ted  in  the  Stock

P u r c h a s e  A g r e e m e n L ,  h e r e i n ,  d a t e d  J u n e  2 0 , 1 9 7 2 .  ( S e e :  F i n d i n g  o f  F a c t  N o .  L 4

a n d  P e t i t i o n e r ' s  E x h i b i t  " 3 " .  )

33 .  E f fec t i ve  June 6 ,  1973,  pe t i t ioners  Snyder  and H ixon res igned as

d i rec lo rs  and o f f i cers  o f  ld inneco and ceased to  have any  fu r ther  re la t ions  w i th

P a  l m e r .

34 .  The op t ion ,  wh ich  Winneco he ld  to  acqu i re  an  in te res t  in  Pa lmer ,  was

n e v e r  e x e r c i s e d .

35 .  IamrnaLteo  devoted  fu l l  t ime and pe t i t ioners  Snyder  and H ixon,  each,

devoted  par t  o f  a  day ,  once a  week,  to  the  opera t ion  and management  o f  Pa lner .
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The pe t i t ioners  here in  p laced the  excrus ive  respons ib i r i t y  fo r  the

Lo co l lec t  and pay  over  Pa lmer 's  w i thho ld ing  taxes  on  w i rds te in  and

Cohen,  iLs  bookkeeper .

Ne i ther  pe t i t ioner  was no t  ab le  to  loca te  Franc is  cohen fo r  the

of  g iv ing  tes t imony a t  Lhe hear ing ,  here in .

CONCLUSIONS OF I,AW

A.  That  subsec t ion  (g )  o f  sec t ion  685 o f  the  Tax  Law prov ides  in  par t :

"Any  person requ i red  to  co l lec t ,  t ru th fu l l y  account  fo r ,
and pay  over  Lhe tax  imposed by  th is  a r t i c le  who w i l r fu l ry
fa i l s  to  co l lec t  such tax  o r  t ru th fu l l y  account  fo r  and
pay over  such tax  o r  w i l l fu l l y  a t tenpts  in  any  manner  to
evade or defeat the tax or thc ptynent thereof,  shal l ,
in  add i t ion  to  o ther  pena l t l *F  p rov ided by  law,  be
I iab le  to  a  pena l ty  equa l  to  fhe  to ta l  amount  o f  the  tax
evaded,  o r  no t  co l lec ted ,  o r  no t  accounted  fo r  and pa id
o v e r .  t t

B .  T h a t  s u b s e c t i o n  ( n )  o f  s e c t i o n  6 8 5  o f  t h e  T a x  L a w  p r o v i d e s ,  i n  p a r t ,

t h a t :

" . . . t h e  L e r n  p e r s o n  i n c l u d e s  a n  i n d i v i d u a l ,  c o r p o r a t i o n
or  par tnersh ip  o r  an  o f f i cer  o r  enp loyee o f  any  corpora-
t ion  ( inc lud ing  a  d isso lved corpora t ion) ,  o r  a  member  o r
employee o f  any  par tnersh ip ,  who as  such o f f i cer ,
employee or member is under a duty to perform the act in
r e s p e c t  o f  w h i c h  t h e  v i o l a t i o n  o c c u r s . "

C.  That  fo r  the  per iod  Apr i l  1 ,  1973 to  June 6 ,  1973,  pe t iL ioners  rdere

a c t i v e l y  e n g a g e d  i n  t h e  m a n a g e r i a l  a n d  f i n a n c i a l  a f f a i r s  o f  P a l m e r .  T h e y

s e v e r e d  a l l  r e l a t i o n s  w i t h  P a l m e r  o n  J u n e  G ,  1 9 7 3 .

D .  T h a t  f o r  t h e  p e r i o d  A p r i l  1 ,  1 9 7 3  t o  J u n e  6 , 1 9 7 3 ,  p e t i t i o n e r s  w e r e

persons  requ i red  Lo  co l lec t ,  t ru th fu l l y  account  fo r ,  and pay  over  the  income

t a x  f o r  s a i d  p e r i o d .

E.  That  in  v iew o f  the  fo rego ing ,  the  pe l i t ions ,  here in ,  a re  den ied  and

L h e  n o t i c e s  o f  d e f i c i e n c y  a r e  s u s t o i n e d  i n  s o f a r  a s  i s  c o n s i s t e n t  w i t h  C o n c l u s i o n
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o f  L a w  " D " ,  a b o v e ,  i . e .  p e t i t i o n e r r  a r e

a d j u s t e d  p e r i o d  e n d i n g  J u n e  5 ,  1 9 7 3 .

DATED:  A lbany ,  New York

on ly  sub jec t  to  the  pena l ty  fo r  the

JUL 31 1981
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rA-36  (s /76) Sta te  o f  New York  -  Depa r tmen t  o f  Taxa t i on  and  F inance

Tax  Appea l s  Bu reau

PGQUEST FOR BETTER ADDRESS

De.
h** app.als Bureau
Rsorn 10V - [Jl'Jg. #9
Si,rte Canlpus

j Aibany, New York 1?-2^27

Date  o f  Request

r-trK
f i nd  mos t  recen t  add ress  o xpaye r  desc r i bed  be low ;  reEurn  to  pe rson  named  above .

A d d r e s s

Resu l r s  o f  sea rch  bv  F i l es

.l.o R..\r N
S..-.* && ,'\l .Y

l \ 4Ne

N e w  a d d r e s s :

I  I  Same as  above ,  no  be t te r  add ress

/ - f ,a r t '

o- /? l tr
r  a O €
U- /  J

fi ornu,,

Date  o f  Sea rch

/ -s7*e/
, l ' - - , ,  \ '  1 t

PER},IANENT RECORD

section fu..i2, -{^t"r

FOR INSERTION IN TAXPAYIN'S FOLDER


