
STATE OT' }fEI{l YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Kent F. & Pau1a P. Smith

AFFIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
7972.

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Year

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that. on
the 6th day of Novenber,  1981, he served the within not ice of Decision by
certified mail upon Kent F. & Paula P, Srnith, the petitioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Kent F. & Paula P. Smith
5 1  W .  8 3 r d  S r . ,  / / 1
New York, NY 10024

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

that the said addressee is the pet i t ioner
forth on said wrapper i the last knor.rn address



STATE OF NEW YORK
STATE TAX COMMlSSION

ALBANY,  NEW YORK 12227

November 6, 1981

Kent F. & Paula P. Smith
5 1  W .  8 3 r d  S t .  ,  { f t
New York, NY 10024

Dear  Mr .  &  Hrs .  Smi th :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Conmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /f (518) 457-6240

Very truly yours,

STATE TN( COMI'fiSSION

cc: Petit ioner's Representative

Taxing Bureau's Represent.ative



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition

o f

KENT F. SMITH and PAUIA P. SMITH

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AxtjcLe Zz
of the Tax Law for the year 7972.

DECISION

Peti t ioners, Kent F. Smith and Paula P. Smith, 51 l {est 83rd Street,  New

York, New York 10024, f i led a pet. i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Article 22 of the Tax Law for the year

1 9 7 2  ( r i l e  N o .  1 0 8 3 7 ) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two tr lor ld Trade Center,  New York, New

York ,  on  June 27 ,  1980 a t  10 :45  A.M.  Pet i t ioners  appeared pro  se .  The Income

Tax Bureau appeared by  Ra lph  J .  vecch io ,  Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

ISST]E

Whether pet i t ionersr reported rental  loss for L972 was incurred from

property held for the product ion of income.

FINDINGS OF FACT

1. Pet i t ioners, Kent F. Smith and Paula P. Smith f i led a New York State

Income Tax Resident Return for subject year.  Pet i t ioners, for said year,

reported a net rental  loss in the amount of $5 r54I.92.

2 .  0n  Octobex  27 ,1975,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against the pet i t ioners, imposing income tax of $202.61, plus interest of

$38.51 ,  fo r  a  to ta l  o f  $241.12 .  The Not ice  was issued on  the  grounds tha t

pet i t ioners fai led to establ ish that real  estale was held for the product ion of
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income and/or fai led to establ ish a prof i t  mot ive, and accordingly disal lowed

the rental loss. However, real estaLe taxes and interest expense included in

the rental  loss were al lowed as i temized deduct ions. In addit ion, adjustments

also included a disal lowance of a port ion of the claimed business expenses and

an addit ional deducLion for contr ibut ions previously unclaimed. Based on tbe

foregoing, adjustnents to taxable income were made as fol lows:

CTAI}MD
ALI,OIIED OR

SUBSTANTIATEDADJUST}MNTS

Rental Income and Expenses
Business Expense
Contributions
Taxes
fnterest Expense

While renovation to the house was

one of the two available apartments to

ren ta l  o f  one do l la r  ($1 .00)  a  day .

in progress in 1972, pet i t ioners leased

pet i t ioner  Kent  F .  Smi th 's  s is te r  a t  a

his  s is ter

and not

argued that

(Loss )  $5 ,641  .g2  r  
$  270 .00

926 .92  802 .00
656.  00 7 15 .  00

4 ,324 .87  6 ,008 .17
2 ,624 .50  4 ,497 .24

$5  , 37  1  . 92
124.92

(  l so .o0)
(  1 ,683 .37 )  ( s i c )
(  7 ,886 .74 )

i t , 796 .73Total  Adjustment.s ( Increase) and Taxable Incone

I Rental loss allowed to extent of rental income pursuant to
183 o f  the  In te rna l  Revenue Code and sec t ion  1 .183- (b) (1 )

sect ion
of the

Treasury Regulat ions.

3. Pet i t ioners did not contest the adjustments made to business expense

and contr ibut ions, and, therefore, such adjustments are not at issue.

4. Pet i t ioners purchased a two family house in the borough of Manhattan,

C i ty  o f  New York  fo r  $83,000.00  dur ing  the  year  1971.  Pet i t ioners  made

extensive renovati-ons to the house during the years 1971 and 1972. The

renovat ions were made by independent contractors as wel l  as by pet i t ioner

Kent F. Smith.

5. Pet i t ioner Kent F. Smith contended that the rent charged

while the house was undergoing extensive renovation was reasonable

because of any f inancial  or f i l ia l  obl igat ion to her.  Pet i t ioners
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under the circumstances, they would have been unable to obtain a greater rent

because the lessee's use and enjoyment of the premises was constant ly interfered

with by workmen employed in the renovation as well as the interference caused

by pet i t ioner Kent F. Smith who did extensive carpentry work on said property.

Pet i t ioners further argued that the lessee's presence in the apartment whi le

the house was undergoing extensive renovation over an extended period of time

negated the requirement that petitioners hire someone to guard against theft

of  suppl ies and mater ials used in renovat ion and also prevented vandal ism

which could have occurred had the house been permitted to remain uaoccupied.

6. Upon complet ion of a major port ion of the renovat ions, pet i t ioners

obta ined increased ren ta ls  f rom pet i t ioner  Kent  F .  Smi th 's  s is te r  o f  $4 ,000.00

for  7973 and $8 ,000.00  fo r  7974.

In addit ion, there was signi f icant appreciat ion in value of pet i t ioners'

two family house.

coNctusl0Ns 0F tAItI

A. That pet i t ioners'  ordinary and necessary expenses paid or incurred in

the maintenance on that portion of the two family house devoted to rental

purposes was held for the product ion of income, and are deduct ible notwith-

standing that the income derived therefrom for subject year is de minimis.

That,  rr in the case of an individual,  there shal l  be al lowed as a deduct ion al l

the ordinary and necessary expenses paid or incurred during the taxable year

for the product ion or col lect ion of income; for the management,  conservat ion,

or  ma in tenance o f  p roper ty  he ld  fo r  the  produc t ion  o f  income."  I I .R .C.

s e c t i o n  2 I 2 ( l )  a n d  ( 2 ) .  l

t rThe Lerm " income't  for the purpose of sect ion 2L2 includes not nerely

income of the taxable year but also incone which the taxpayer has real ized in
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a prior taxable or may tealize in subsequent taxable years and is not confined

to recurring income but applies as well to gains from the disposition of

p roper ty . . . .  S imi la r ly ,  o rd inary  and necessary  expenses  pa id  o r  incur red  in

the management, conservation, or maintenance of a building devoted to rental

purposes are deductible notwithstanding there is actually no income therefrom

in  taxab le  year .  .  .  .  "  (T reas .  Reg.  Sec .  1 .272-  (b )  )  .

B. That the two fanily house was acquired for the production of income,

and the fact that petitioners failed to make a profit fron the rental of the

property for subject year does not change the status of the property and the

a l lowab le  deduct ions  under  sec t ions  t67(a) (2 )  and 2L2(2)  (1954 Code) .  That

pet i t ioners held the property for the product ion of income, and accordingly

are ent i t led to the deduct ion of the net rental  loss under sect ions 167(a)(2)

and 212(2) of the Internal Revenue Code.

C. That the pet i t ion of Kent F. Smith

the Not ice of Def ic iency dated 0ctober 27,

DATED: Albany, New York

N0v 0 6 1981

and Paula P. Smith is granted, and

1975 is  cance l led .

ATE TAX COMMISSION


