
STATE OF NEW YORK

STATE TN( COI-IMISSION

In the Matter of the Petition

o f

STEVEN SINGER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1976.

DECISION

Peti t ioner,  Steven Singer,  212 East 35th Street,  New York, New York, f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the year 1976 (r i le No. 2L367).

A snal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Commissi .on, Two World Trade Center,  New York,

New York, on October 28, 1980 at 2:45 P.11. Pet i t ioner,  Steven Singer,  appeared

with Sidney Eagle, Esg. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether the Not ice of Def ic iency issued by the Audit  Divis ion was

arbi trary and capric ious, and i f  not;

I I .  Whether pet i t ioner is subject to a penalty under sect ion 685(g) of the

Tax Law.

FINDINGS OF FACT

1. On January 30, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

for $713.00 against pet i t ioner,  Steven Singer,  for the year 1976. Attached

thereto v/as a Statement of Def ic iency, which indicated that pet i t ioner,  Steven

Singer,  was held subject to a penalty under sect ion 585(S) of the Tax Law as a

person who wi l l fu l ly fai led to col lect or Lruthful ly account for and pay over



-2 -

personal income taxeg withheld from the employees of Vidicom Systems, Inc.,

dur ing the period November 1, 1976 to December 14, 1976.

2. Pet i t ioner,  Steven Singer,  requested that a Not ice of Def ic iency

issued January 30, 1978, be cancel led in ful l ,  s ince the Audit  Divis ion fai led

to establ ish a pr ima facie case. Other than the pet i t ion, the Law Bureau's

answer and a polver of attorney, the sole acceptable itens of evidence introduced

by the Audit Division were the Notice of Deficiency and the Statement of

Def ic iency (See Findings of Fact l f l ) .  The Audit  Divis ion did not reveal any

information in i ts possession, used as a basis for the issuance of the Not ice

of Def ic iency.

3. Pet i t ioner,  Steven Singer,  rendered sworn test imony that he was

president and the pr imary stockholder of Vidicom Systems, Inc.,  which was

bankrupt,  inact ive and without any employees after November 1, L976.

CONCIUSIONS OF LAW

A. That sect ion 681(a) of the Tax Law provides that a Not ice of Def ic iency

may be issued upon examination of a taxpayers return, or if a return was not

f i led, a Not ice of Def ic iency may be issued "from any information in i ts

possession".  Accordingly,  whi le i t  is recognized that the burden of proof is

upon the petitioner (section 689(e) of the Tax Law) the Audit Division has a

statutory responsibi l i ty of  establ ishing a basis for the issuance of a Not ice

of Def ic iency. AIso, once a def ic iency is shown to be arbi trary and excessive,

it becomes incumbent upon the taxing agency to prove the precise deficiency at

issue. (Guy T. Helver ing, Commissioner of Internal Revenue, Pet i t ioner v.

W a l t e r  W .  T a y l o r ,  2 9 3  U . S .  5 0 7 - 5 1 6 . )

B. That the Audit .  Divis ion did not submit and the record does not contain,

the result  of  an examinat ion, i f  conducted, of the employer 's (Vidicom Systems,
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Inc.)  withholding tax returns f i led for the year 1976; or i f  not f i led, the

nalure of any information in i ts possession used as a basis for the issuance of

the def ic iency. Accordingly,  the Not ice of Def ic iency issued January 30, 1978

is arbi trary,  capric ious and contrary to the neaning and intent of  sect ion

681(a)  o f  the  Tax  Law.

C. That the petit ion of Steven Singer is

ciency issued January 30, L978 is cancelled.

DATED: Albany, New York
F . lR , , J  r l  l l :  tC { t1
I 1 r t J v  

' - ' \ '  r t I

granted and the Notice of Defi-

ATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COI'TMISSION

In the Matt .er of  the Pet i t ion
o f

Steven Singer

AFFIDAVIT OF MAIIING

for Redeterminat ion of
of a Determination or a
Tax under Art ic le 22 of
1 9 7 6 .

a Def ic iency or a Revision
Refund of Personal Income
the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Steven Singer,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Steven Singer
2L2 East 35th St.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that
herein and that the address set forth
of the pet i t ioner.

Sworn to before me this
5th day of November, 1981.

said addressee is the pet i t ioner
said wrapper s the last known address

the
on



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Steven Singer

AIFIDAVIT OF MAITING

for Redetermination of a
of a Determination or a
Tax under Article 22 of
1976

Defic iency or a Revision
Refund of Personal fncome
the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat. ion and Finance, over 18 years of age, and that on
the 6th day of Novenber,  1981, he served the within not ice of Decision by
certified mail upon Sidney Eagle the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Sidney Eagle
Eagle & Fein
363 Seventh Ave.
New York, NY 10001

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service rdithin the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitic/ner.

Sworn to before me this
6th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

Steven Singer
212 East  35rh  St .
New York, NY 10016

Dear  Mr .  S inger :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Sidney Eagle
Eagle & Fein
363 Seventh Ave.
New York, NY 10001
Taxing Bureau' s Representat ive


