
STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sheldon Sinaberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Period
rc17 /73  -  3 /3 t /1s .

AIT'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an etnployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Sheldon Sinaberg, the pet i t ioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Sheldon Sinaberg
39 Dan ie l  Rd.  S .
N.  Massapequa,  NY 11758

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Post.al  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
23rd  day  o f  October ,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NET{I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sheldon Sinaberg
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Period:
L A / r / 7 3  -  3 / 3 1 / 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of October,  1981, he served the rvi thin not ice of Decision by
cert i f ied mai l  upon Richard J.  l larren the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard J.  Warren
Manning & lCarren
26 Cour t  S t . ,  Room 405
Brook1yn, NY IL242

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t iongr.

.,'-\ - l

Sworn to before me this
23rd  day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  23 ,  1981

Sheldon Sinaberg
39 Dan ie l  Rd.  S .
N.  Massapequa,  NY 11758

Dear  Mr .  S inaberg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /f (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Richard J. l,Jarren
Manning & Warren
26 Cour t  S t . ,  Room 405
Brooklyn, NY 11242
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

SHEIDON SINABERG

for RedeterminaLion of a Def lc iency or for
Refund of Personal Income Tax Under Artic].e 22
of the Tax law for the Period October l ,  lg73
through Uarch  31 ,  1975.

Whether petitioner Sheldon Sinaberg rdas a party

truthfully account for and pay over withholding taxes

Construction Corp.

FINDINGS OF FACT

DECISION

required to col lect,

due from Marvin Greenfield

Pet i t ioner,  Sheldon Sinaberg, 39 Daniel  Road South, North Massapequa, New

York 11758, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the period

October  1 ,  1973 rh rough March  31 ,  L97S (F i le  No.  20030) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Comnission, Two World Trade Center,  New York, New

York, on May 18, 1981 at 1:15 p.m. Pet i t ioner appeared by Manning & Warren,

Esqs . ,  (R ichard  J .  War ren ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

R a l p h  J .  V e c c h i o ,  E s g . ,  ( B a r r y  M .  B r e s l e r ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

1. 0n June 28, L976

stalements of deficiency

the Audit  Divis ion issued not ices of def ic iency and

against pet i t ioner as fol lows:
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October  1 to  December 31,  1973
January 1 to January 31, 1974
February 1 to February 28, L974
March 1 to March 31, 1974
Apri l  1 to Apri l  30, L974
Hay I to May 31, 1974
June 1 to June 30, 1974
July I to July 31, L974
August I to August 31, 1974
September 1 to September 30, 1974
October 1 to December 31, 1974
January 1 to March 31, 1975
Tot.al Due

$  3 ,927  .
952.
535 .
482.
346.
381 .
293.
335 .
464.
352.

2 ,742 .
1 .423 .L r - - J . J -

96
60
30
90
30
60
00
50
90
30
66
54
56$12,238  .

2. The Audit  Divis ion asserted pet i t ioner was a person required to

collect, truthfully account for and pay over withholding taxes due from the

corporate employer,  Marvin Greenf ield Construct ion Corp.,  pursuant to the

provisions of New York Tax Law, sect ion 685, subsect ions (g) and (n)

3. The corporate employer was in the construct ion business.

4. The pet i t ioner,  an engineer,  was in charge of the actual on-si te

construct ion and was also responsible for obtaining the proper construct ion

permi ts .

5. The appl icat ions for construct ion permits h'ere required to be signed

by an engineer and by an off icer of the corporate employer.  Accordingly,  as a

matter of convenience, pet i t ioner was made a vice president of the corporat ion

and thus was able to sign the appl icat ions for same as, both the engineer and

as  an  o f f i cer .

6. The petitioner did not have any managerial function over the operation

of the corporate enployer.  That was under the sole supervision and direct ion

of the corporat,e employer 's president and owner, one Marvin E. Greenf ield.

7. Petitioner did not have any check writing authority, nor was he a

member of the corporate employer 's board of directors nor was he a holder of

any stock in the corporate employer.
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CONCIUSIONS OF LAW

A. That sect ion 685(g) of the Tax law provides that any person required

to col lect,  t ruthful ly account for,  and pay over the personal income tax

imposed by the Tax Law, who wi l l fu l ly fai ls to col lect such tax or truthful ly

account for and pay over such tax or willfully attempts in any manner to evade

or defeat the tax or the payment thereof,  shal l ,  in addit ion to other penalt ies

provided by larc, be liable to a penalty equal to the total amount of the tax

evaded, or not col lected, or not accounLed for and paid over.

B. That sect ion 685(n) of the Tax law def ines the word "person",  for the

purpose o f  sec t ion  685(9) ,  and reads  as  fo l lows:

"For  purpose o f  subsec t ions  (g ) . . . the  te rm person inc ludes
an individual,  corporat ion or partnership or an off icer or
employee of any corporat ion ( including a dissolved corpora-
t ion),  or a member or employee of any partnership, who as
such off icer,  employee, or member is under a duty to
perform the act in respect of which the violat ion occurs".

C. That pet i t ioner was not a person required to col lect,  t ruthful ly

account for,  and pay over the personal income tax in issue herein,

D. That the pet i t ion, herein, is granted and that the not ices of def ic iency

are  cance l led .

DATED: Albany, New York

OcT 2 3 1981
TE TAX COMMISSION


