
STATE OF NEI.,' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Alvin Si lverstein

AFFIDAVIT OF MAIIING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1974-L976

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Alvin Si lverstein, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Alvin Si lverstein
1117 She ldon Dr .
Westbury, NY 11590

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

that the said addressee is the pet i f , ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Alvin Si lverstein
1 1 1 7  S h e l d o n  D r .
I{estbury, NY 11590

Dear  Mr .  S i l vers te in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone {f (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE Otr'NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition

of

AIVIN SIIVXRSTEIN

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1974,  1975 and 1976.

1. Abbey Wedding Service,

11554, fai led to pay over the

from the wages of its employees

DECISTON

Petitioner, Alvin Silverstein, LLLT Sheldon Drive, Westbury, New York

11590r f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the years L974, 1975

and 1976 (Fi le no. 23797).

A snal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the offices of the State Tax Commission, Two hlorld Trade Center, New York,

New York ,  on  oc tober  23 ,  1980 a t  1 :15  P.M.  Pet i t ioner  appeared pro  se .  The

Audit  Divis ion appeared by Ralph J. vecchio, Esq. (sanuel Freund, Esq.,  of

counse l ) .

ISSIIE

Whether petitioner is subject to a penalty pursuant to section 685(g) of

the Tax traw as a person who willfully failed to collect, truthfully account

for and pay over the New York State withholding taxes due fron Abbey t{edding

Serv ice ,  Inc .

FINDINGS OF FACT

Inc . ,  2076 Front  S t ree t ,  Eas t

New York State personal income

for the periods as fol lows:

Meadow, New York

taxes withheld
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Withholding Tax Period

0ctober 1, 1974 to December 31, 1974
March 1,  1975 to March 31,  1975
June 1, 1975 to Decenber 31, 7975
January 1, 1976 to June 30, L976
Total

Anount

$ 64r.26
270.60

1 ,285 .  30
445.70

Frwm
2. 0n June 26, 1978, the Audit  Divis ion issued a Statement of Def ic iency

in conjunct ion with a Not ice of Def ic iency against pet i t ioner,  Alvin Si lverstein,

wherein a penalty was asserted pursuant to sect ion 685(g) of the Tax Law, for

an anount equal to the New York State withholding taxes due from Abbey lJedding

Service, fnc. Said penalty was asserted on the ground that pet i t ioner was a

person required to collect, truthfully account for and pay over the withholding

taxes .

3. Pet i t ioner was vice president of Abbey t /edding Service, Inc. (hereinafter

the Company). As such, he contended that his duties were related to the

nanagement of three of the four retail stores operated by the Company. He

owned no corporate stock of the Company.

4. Petitioner contended that Stephen Tucker, who was president and

stockholder in the Conpany, was the person responsible for the collection and

palment of taxes.

5. Petitioner, who was aware that the withholding taxes were not being

paid, contended that in July 1976 he visited the Hineola District Office of

the Department of Taxatioa and Finance and inforned the appropriate personnel

that Mr. Tucker was contemplating leaving the country. He claims that he took

such act ion so that Ur.  Tuckerrs,  and i f  necessary, his own assets could be

attached. He contended that Mr. Tucker subsequently left the State and the

withholding tax liability remains outstanding solely on the basis of the

State's lack of act ion with respect to his not i f icat ion.

6. The Company's payroll checks required the signatures of both Mr. Tucker

and the petitioner.
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7. Each moathly Enqrloyerrs Return - Personal Incone Tax Withheld submitted

for the period January 1, 1976 through Juoe 30, 1976 was signed by petitioner

as secretary.

B. The Company, which ceased doing business in nid-1975, was paying

other creditors during the period at issue.

CONCLUSIONS OF IAW

A. That petitioner has failed to sustain his burden of proof required

pursuant to section 689(e) of the Tax Law to show that he was not a person who

wilIfully failed to collect, truthfully account for and pay over the New York

State withholding taxes due from Abbey Wedding Service, Inc. Accordingly, the

penalty asserted pursuant to sect ion 685(g) of the Tax Law is sustained.

B. That the petition of Alvin Silverstein is denied and the Notice of

Def ic iency dated June 26, 1978 is hereby sustained.

Albany, New York

JUN 5 1981

STATE TN( CO}O{ISSION


