
STATE Otr'NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Max & fda Si lver
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income &
UBT under Article 22 & 23 of the Tax traw for the
Y e a r s  1 9 7 1  &  1 9 7 2 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Max & rda si lver,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Max & Ida Si lver
5 8  F o r d  D r .  W .
Massapequa,  NY 11758

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that  the address set
of  the pet i t ioner .

Sworn to before me th is
27th d,ay of  November,  1981.

aid addressee j-s the pet i t ioner
aid wrapper is the last known address

that the
forth on

s
S



STATE OF NEI,I YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion :
o f

Max & Ida Si lver  :

for  Redeterminat ion of  a Def ic iency or  a Revis ion :
of  a Determinat ion or  a Refund of  Personal  Income
& UBT under Ar t ic le  22 & 23 of  the Tax Law for  the:
Y e a r s  1 9 7 1  &  1 9 7 2 .

AFFIDAVIT OF MAILING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Bertrand Leopold the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Bertrand Leopold
1 8  J o s e p h  S t .
New Hyde Park, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t . igaer.

Sworn to before me this
27th day of November, 1981.

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  27 ,  1981

Max & Ida Si lver
5 8  F o r d  D r .  W .
Massapequa,  NY 1 l -758

Dear  Mr .  &  Mrs .  S i l ver :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
revieht an adverse decision by the State Tax Commission can only be inst i tuLed
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inqui r ies concerning Lhe computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone l/ (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Bertrand Leopold
18 Joseph St .
New Hyde Park, NY
Taxing Bureau's Representat ive



STATB OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MAX and IDA SITVER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Years 1971 and 1972.

DECISION

Peti t ioners, Max and Ida Si lver,  58 Ford Drive l , /est,  Massapequa, New York,

11758, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Art ic les 22 and 23 of

the  Tax  law fo r  the  years  1971 and 1972 (F i le  No.  11517) .

A formal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two l{or ld Trade Center,

New York, New York on November 21 1978 at 3:15 p.m. Pet i t ioner appeared by

Bertrand f ,eopo1d, and by Eisner,  Levy, Steel & Bel lman, P.C. (Arthur N. Read,

Esq.,  of  counsel) .  The Audit  Divis ion appeared by Peter Crotty,  Esq. (Robert

N.  Fe l i x  and I rv ing  Atk ins ,  Esqs . ,  o f  counse l ) .

ISSIIES

I.  Whether pet i t ioner Max Si lver 's sales act iv i t ies during the years 1971

and 1972 were performed as an employee within the meaning of sect ion 703(b) and

(f)  of  the Tax Law, or,  in the al ternat ive, as an independent contractor

subject to unincorporated business tax under Art ic le 23 of the Tax Law.

II .  Whether,  in the event he is found subject to unincorporated business

tax, pet i t ioner Max Si lver may be al lowed a deduct ion against unincorporated

business income for chari table contr ibut ions made by him in 1971 and L972.
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FINDINGS OF FACT

1. Pet i t ioners, Max and Ida Si lver,  husband and wife,  t imely f i led joint

New York State Income Tax ResidenL Returns (Form IT-201) for the tax years 1971

and 1972. They did not file unincorporated business tax returns.

2. Pet i t ioners were issued a Not ice of Def ic iency and Statement of Audit

Changes on January 26, 1976, which asserted addit ional personal income tax of

$10.36 and unincorporated business tax of $802.24 fot 7971, and unincorporated

business tax of $789.84 for 1972, plus penalty and interest for each year.  The

explanat ion for these changes was that Max Si lver 's sales act iv i t ies rdere

considered to have been performed by him as an independent contractor and thus

income from such activities was subject to New York State unincorporated

bus iness  tax .

3. Pet i t ioner Max Si lver \^ras a mult i - l ine wholesale salesman of ladies'

apparel  dur ing the period herein involved. In 1968, he was hired by Sidney

Weinstein and Herman Youngman, the pr incipals of Grace-Tone Fashions, Inc.

(Grace-Tone).  Under the terms of his engagement as a salesman for Grace-Tone,

Mr. Si lver was required to serve Grace-Tone's customers in the New York City

Metropol i tan area, and also to perform a var iety of tasks which arose in the

normal course of Grace-Tone's New York showroom business.

4. Grace-Tone manufactured half-s ized women's dresses in a relat ively

high-pr iced l ine.

5. Pet i t ioner Max Si lver,  dur ing the period herein involved, was paid a

commission by Grace-Tone on merchandise sold and shipped into the ter i tory to

which he was assigned. He could draw against such commissions to the extent of

$ 1 5 0 . 0 0  p e r  w e e k .
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6. Grace-Tone withheld federal ,  state, and ci ty income Lax from Mr.

Si lver 's commissions as wel l  as social  securi ty and unemploynent insurance

taxes throughout the period herein involved.

7. Before being sent on the road to sel l  Grace-Tonets merchandise, Mr.

Si lver would receive general  suggest ions, at  an informal sales meeting, as to

which items and fabrics to push hardest, which buyers or potential buyers to

sell to, and the most effective means to display merchandise for sale. When

not working in Grace-Tone's showroom, he was required to give periodic progress

reports by telephone.

8. Grace-Tone reserved the r ight to reject for credit  or other business

reasons any order Mr. Si lver might procure. He was paid a commission only on

merchandise actual ly shipped into his terr i tory.

9. Pet i t ioner Max Si lver was the only regular sales representat ive

engaged by Grace-Tone throughout the period herein involved.

10. In 1969, with the consent of the pr incipals of Grace-Tone, Mr. Si lver

was permit ted to become a salesman for two divis ions of Country Club Casuals

(Country Club).  One divis ion, "Prissy",  was an inexpensive l ine of " junior"

andt tmisses t t  sunmer  d resses ,  and the  o ther ,  t tCaro l  Gr f t  was  a  l ine  o f  spor tswear

separates. In his work for Country CIub during the period herein involved, Mr.

Si lver reported to Country Club's New York sales manager,  Murray Fr iedman.

11. The pr incipals of Country CIub and Grace-Tone discussed Mr. Si lver 's

situation. Although Country Club understood that he was to spend the bulk of

his t ime sel l ing on Grace-Tone's behalf ,  no express t ime divis ion agreement was

ever worked out.
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12. Pet i t ioner Max Si lver received a draw of $I00.00 per week against

commissions from Country CIub during the period herein involved. Country Club

did not deduct income or social  securi ty taxes from his earnings.

13. Mr. Si lver was able to earn nore from Country Club than from Grace-Tone

despite the fact that he devoted the majority of his time and efforts to

sel l ing Grace-Toners l ines. The bulk of his sel l ing for Country Club lvas on

behalf  of  i ts "Prissyt '  div is ion which had a season from March to August,  which

period was, by contrast,  the slow season for Grace-Tone. The "Prissy" and

n'Carol  G" I ines were non-conf l ict ing as Lo each other and as to Grace-Tone.

14. Approximately 30 to 35% of Mr. Si lver 's Grace-Tone customers purchased

Country Club merchandise from him and about 20% of his Country Club customers

purchased Grace-Tone's merchandise during the period herein involved.

15. Neither Grace-Tone nor Country Club provided a pension or ret i renent

plan for Mr. Si lver dur ing the period herein involved.

16. Pet i t ioner Max Si lver was charged for his merchandise samples only in

the event that he failed to return them.

17. Mr. Si lver was required to pay for t ravel,  telephone, and other

expenses incurred on behalf of his principals out of his own pocket without

reimbursement.

18. Neither Grace-Tone nor Country Club asserted any r ight to specif ic

control  over the manner in which Mr. Si lver 's services were to be rendered.

Both Grace-Tone and Country Club were concerned primarily with the results of

Mr. Si lver 's sales act iv i t ies and not the detai ls and means by which he accom-

pl ished those results.  The control  exercised in this regard rose only to the

level of  suggest ion and general  instruct ion as to sales targets and techniques,

coupled with a requirement of per iodic progress reports.
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19. Pet i t ioner Max Si lver claimed chari table contr ibut ions in the amount

o f  $700.00  as  a  deduct ion  aga ins t  income fo r  each o f  the  years  1971 and L972.

This f igure was later reduced to $333.00 for the year 1972 as a result  of  a

federal  audit  of  pet i t ionerst return for that year.  Mr. Si lver asserts Lhese

contributions should be allowed as a deduction against uni-ncorporated business

income in the event he is found to be subject to unincorporated business tax.

The record is silent as to any evidence that such contributions were in any way

re la ted  to  pe t i t ioner  Max S i lver ' s  work  as  a  sa lesman.

20. Pet. i t ioners do not contest the def ic iency for personal income tax due

for  the  year  1971.

27. A11 errors in the record noted by pet i t ioners'  counsel are deemed

cor rec ted  as  no ted .

22. Pet i t ioner Ida Si lver was not involved in any act iv i t ies which would

constitute an unincorporated business during the period at issue.

CONCIUSIONS OF IAI{

A. That " [ iJt  is the degree of control  and direct ion exercised by the

employer which deternines whether the taxpayer is an employee or an independent

contractor subject to the unincorporated business tax." Liberman v. Gal lnan,

4 1  N . Y . 2 d  7 7 4 , 3 9 6  N . Y . S . 2 d  1 5 9 ,  ( 7 9 7 7 ) .  R e g u l a t i o n s  a d o p t e d  b y  t h e  S t a t e  T a x

Commission after the period at issue herein, but evidencing the posit ion of the

Commission during the period at issue herein provide:

"[w]hether there is suff ic ient direct ion and control  which results in
the relat.ionship of employer and employee will be deterrnined upon an
examinat ion of al l  the pert inent facts and circumstances of each
case. "  20  NYCRR 203.10(c ) ,  (adopted  February  1 ,  1974)

B. That among the facts and circumstances to be examined are whether

pet i t ioner maintained an off ice, engaged assistanLs, incurred expenses without

reimbursement,  and was covered by a pension plan. Also whether the pr incipal(s)
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tr i thheld state and federal  taxes, social  securi ty,  F.I .C.A. and other payuents

on behalf  of  pet i t ioner,  and the amount of control  over pet i t ioner 's act iv i t ies

exerc ised by  the  pr inc ipa l (s ) .  Raynor  v .  Tu l l y ,  60  A.D.2d 737,  (1978) ,  l v .  ro

a p p .  d e n .  4 4  N . Y . 2 d , 6 4 3 .

C. That sect ion 703(f)  of  rhe Tax Law provides:

"Sa les  representa t ive  -  aa  ind iv idua l r . . . ,  sha l l  no t  be  deened
engaged in an unincorporated business solely by reason of sel l ing
goods, wares, merchandise or insurance for-more than one enterpr ise.rr
(emphas is  added) .

D. That pet i t ioner Max Si lver 's pr incipals,  dur ing the period herein

involved, nei ther retained nor exercised suff ic ient direct and immediate

control  over his dai ly act iv i t ies to classi fy him as an employee rather than as

an independent contractor.  Pet i t ioner is therefore subject to the imposit ion

of unincorporated business tax under Art ic le 23 of the Tax law for the years

1971 and 7972.

E. That pet i t ioner Max Si lver has fai led to show that chari table contr ibu-

tions made by hirn during the years at issue herein were in any way connected

with or incurred in the conduct of his vork as a salesman, and thus such

contributions may not be allowed as a deduction against unincorporated business

income within the meaning and intent of section 706(1) of the Tax Law.

F. That pet i t ioner Ida Si lver is not l iable for unincorporated business

tax and the Audit Division is directed to remove her name from the Notice of

Def ic iency insofar as l iabi l i ty for such tax is concerned.

G. ih"t  
"* ."pt 

for the removal of  pet i t ioner Ida Si lver 's name from the

Notice of Def ic iency as directed above, the pet i t ion of Max and Ida Si lver is
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of Deficiency including interest andi n  a l l

penalty

DATED:

respects denied and the Not ice

for each year is sustained.

Albany, New York

N0v 2 ? 1981
COMMISSION


