
STATE OF NEI' YORK

STATB TAX COMUISSION

In the Matter of the Pet i t ion
o f

June S. Sicard Trust
AI'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revisioa
of a Determination or a Refund of Personal fncome
Tax under Article 30 of the Tax Law for the Years
1 9 7 6  &  7 9 7 7 .

StaLe of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon June S. Sicard Trust,  the pet i t ioner in the within
proceedinE, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

June S. Sicard Trust
c/o Frank Herrmann, Trustee
1 0 0  l l a l l  S t . ,  1 5 t h  F l .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper the las address
of the pet i t ioner.

Sworn to before ne Lhis
23rd  day  o f  October ,  1981.
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STATE OF NE!] YORK
STATE TAX CO},IMISSION

In the Matter of the Pet i t ion
o f

June S. Sicard Trust

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art.icle 30 of the Tax Law for the Years
1 9 7 6  &  7 9 7 7 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Edward A. Kot i te the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edward A. Kot i te
Cur t i s ,  Ma l le t -Prevos t ,  Co l t ,  &  Mos le
100 l^ lal l  St.
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said
herein and that the address

of the representative

the representative
said wrapper is the

addressee is
set forth on

pet i t ioner.

Sworn to before me this
23rd  day  o f  October ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  23 ,  1981

June S. Sicard Trust
c/o Frank Herrmann, Trustee
1 0 0  l d a l l  S t . ,  1 5 r h  F l .
New York, NY 10005

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1312 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /f (518) 457-6240

Very truly yours,

STATE TAX COI{MISSION

cc:  Pet i t ioner ts  Representa t ive
Edward A. Kotite
Cur t i s ,  MaI leL-Prevos t ,  Co l t ,  &  MosIe
100 Wal I  S t -
New York, NY 10005
Taxing Bureau's Representat ive



STATE 0F NEI{I YORK

STATE TAX COUMISSION

fn the Matter of the Pet i t ions

o f

JI]NB S. SICARD TRUST

for Redeterminat ion of Def ic iencies or for
Refunds of Personal Income Tax under Art ic le
30 of the Tax Law for the Years 1976 and 1977.

DECISION

Peti t ioner,  June S. Sicard Trust,  c/o Frank Herrmann, Trustee, 100 WaIl

Street,  L5th Floor,  New York, New York 10005, f i led pet i t ions for redeterminat ion

of def ic iencies or for refunds of personal income tax under Art ic le 30 of the

Tax Law for the years 1976 and 1977 (Fi le No. 26A39 and 28565).

0n December 1, 1980, pet i t ioner advised the State Tax Commission, in

wri t ing, that i t  desired to waive a smal l  c laims hearing and to subnit  the case

to the State Tax Commission, based on the ent ire record contained in the f i le.

ISSUE

l,Jhether,  for the years 1976 and L977, pet i t ioner may use a property basis

for New York City purposes, which is di f ferent from that basis used for New

York State purposes, in computing a capital gain derived from the sale of

property during taxable year 1975, where such gain hras reported using the

instal lment method.

FINDINGS OF FACT

1. Pet i t ioner,  June S. Sicard Trust,  t imely f i led New York State income

tax f iduciary returns for the years 1976 and 1977 whereon i t  reported a capital

gain derived from the sale of property located at 767 Lexington Avenue, New

York City.  In computing said gain, pet i t ioner used a greater property basis

for New York City purposes than that used for New York State purposes, thus
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result ing in i ts reported New York City taxable income being substant ial ly less

than i ts reported New York State taxable income.

2. 0n June 7, 7978, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner for the year 1976, wherein i t  held that the New York City

taxable income of a New York City resident trust is the same as the New York

$tate taxable income of a resident New York State trust. This applies to the

minimum taxable income as wel l  as the personal taxable income. Based on said

holding, pet i t ioner 's New York City personal and minimun taxable incomes were

increased to the report .ed New York State amounts. Accordingly,  a Not ice of

Def ic iency was issued against pet i t ioner on March 16, 1979, assert ing addit ional

New York City personal income tax of $377.29, New York City minimum income tax

o f  $ 2 0 1 . 2 8 ,  p l u s  i n t e r e s t  o f  9 9 4 . 1 8 ,  f o r  a  t o t a l  d u e  o f  $ 6 7 2 . 7 5 .

3. 0n Apri l  26, L979, the Audit  Divis ion issued a Statement of Audit

Changes to pet.itioner for the year '1.977 
, wherein it held that the New York City

taxable income of a New York City resident trust is the same as the New York

State t.axable income of a resident New York State trust and is applicable to

the minimum taxable income as well as the personal taxable income. Based on

said holding, pet i t ioner 's Ner+ York City personal and minimum taxable incomes

were j-ncreased to the reported New York State amounLs. Accordingly,  a Not ice

o f  Def ic iency  was issued aga ins t  pe t i t ioner  on  August  31 ,  1979,  asser t ing  add i -

tional New York City personal income and New York City minimurn income tax of

$ 5 7 8 . 7 0 ,  p l u s  i n L e r e s t  o f  $ 6 7 . 7 9 ,  f o r  a  t o t a l  d u e  o f  $ 6 4 6 . 4 9 .

4. Pet i t ioner contended that s ince the gain derived from the sale of

property was real ized at the t ime of sale, which was December 5, 1975, the

basis to be properly applied to the property under the then existing New York

City tax law would be the fair  market value on July L, 1966. I t  maintained
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that recognition of that gain in subsequent years under the installment method

of report ing cannot subject the basis to adjustnent based on section 1303 of

the Tax Law, since such law did not become effective unt. i l  taxable vear 1976.

CONCTUSIONS 0F IAI{I

A. That sect ion L303 of the Tax Law provides in pert inent part  that:

"The ci ty taxable income of a ci ty resident estate or trust
sha11 nean and be the same as i ts New York taxable income.. ."

That sect ion 1301-A(b) simi lar ly provides that:

t'The City minimum taxable income of a resident individual,
estate or trust shall be the same as the New York nininr:.m taxable
income of a resident individual,  estate or trust."

B. That the nature of the gain and the rate of tax to be applied is deter-

mined by the law in effect at the t.ime the paynent is received, not the law in

effect.  at  the t ime of the sale (Picchione v. Commissioner,  440 F. 2d 170; U.S.

Cer t .  den.  404 U.S.  828,  30  L .  Ed.  2d  57) .  S ince  the  sec t ions  o f  the  Tax  Law

cited in Conclusion of Law t 'Att ,  supra, were in effect at  the t ime of pa5rnent,

petitioner was required to use the same New York taxable incone and New York

minimum taxable income in computing the New York City personal and minimum

income taxes. Therefore, pet i t ioner 's property basis for New York City purposes

must be the same basis used for New .York State purposes.

C. That the pet i t ions of June S. Sicard Trust are denied and the not ices

of def ic iency issued March 16, 1979 and August 31, 1979 are sustained, together

with such addit ional interest as may

DATED: Albany, New York

t)cT 2 3 1981

lawfully owing.


