
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the Pet i t ion

.  ShenierRichard
AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax law for  the Year
1 9 6 8 .

State of New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Richard S.  Shenier ,  the pet i t ioner  in  the wi th in
proceedinS,  bY enclos ing a t rue copy thereof  in  a securely  sealed postpaid
I4 l rapper addressed as fo l lows:

Richard S.  Shenier
7O-25 Yel lowstone Blvd.
Fo res t  H i l l s ,  NY  11375

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.
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That deponent
herein and that the
of the pet i t ioner.

further says that the said
address  se t  fo r th  on  sa id

addressee is the petit ioner
wrapper is the last add;ess-1

Sworn to before me th is
27 th  day  o f  November ,  1981 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November  27 ,  1981

Richard S.  Shenier
7A-25 Yel lowstone Blvd.
Fo res t  H i l 1s ,  NY  11375

Dear  Mr .  Shen ie r :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  Lax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
A1bany, New York 12227
Phone // (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

RICHARD S. SHENIER

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1 9 6 8 .

DECISION

Peti t ioner,  Richard S. Shenier,  88-10 Corona Avenue, Elmhurst,  New York

11373, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1968 (Fi fe No.

1 7 7 1 8 ) .

A sural l  c laims hearing was held before t{ i1 l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Comrnission, Two World Trade Center,  New York,

New York ,  on  March  7 ,  1979 a t  10 :45  A.M.  Pet i t ioner  appeared pro  se .  The

Audit  Divis ion appeared by Peter Crotty,  Esq. ( Irwin Levy, Esq.,  of  counsel) .

ISSUE

l , lhether expenses claimed by pet i t ioner as business expenses i-ncurred in

the development of wheel fairings and subsequently disallowed pursuant to a

Federal  audit  can nonetheless be deduct ible for New York State personal income

tax  purposes .

FINDINGS OF FACT

1. 0n } larch 8, 1976, the Audit  Divis ion received a form, IT-115, on which

pet i t ioner,  Richard S. Shenier,  reported a change in taxable income due to a

disal lowance by the fnternal Revenue Service of a business loss reported for

the year 1968 in the sum of $5,24A.89. Pet i t ioner indicated on the aforementioned
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form, that. he did not concede to the accuracy of the Federal change and did not

remit  the addit ional personal income tax due of $627.95, plus interest.

2.  0n November 22, 1976, the Audit  Divis ion issued a Not ice of Def ic iency,

along with an explanatory Statement of Audit  Changes, which stated:

"Your New York State income tax liability has been reconputed based
upon the Federal audit of your Federal income tax return by the
Internal Revenue Service and the decision st ipulated by the U.S. Tax
Court and the information submitted on Form IT-115. ' r

The deficiency indicatecl that. the total amount due, as of November 22,

1976,  was $914.39 ,  wh ich  cons is ted  o f  $627.95  add i t iona l  persona l  income tax

and 5286.44  in te res t . .

3.  Pet. i t ioner,  Richard S. Shenier,  is an electr ical  engineer,  an attorney

at law, a pi lot  and a sel f-styled inventor.  In 1964, pet i t ioner became interested

in developing a semi-retractable wheel fair ing which would permit  the lower

half  of  a wheel to be exposed for ground operat ion, yet in f l ight could completely

enclose the wheel in a streanl ined housing. (A' t fair ing" is an engineering

term denot ing an addit ional part  or structure added to an aircraft  to smooth

the out l ine and thus reduce drag.)

4. Pr ior to and during 1968, pet i t ioner was act ively engaged in the

designing, developing, experimenting, construct ing and test ing of the wheel

fair ing. Scale models were bui l t ,  and a Supplemental  Type Cert i f icate was

appl ied for with the Federal  Aviat ion Agency which requires such cert i f icat ions

for any major modif icat ion of a previously cert i f ied aircraft .  These act iv i t ies

were engaged in by pet i t ioner as a sole proprietor.

5. Histor ical ly,  pet i t ioner has been involved in the aviat ion industry as

a consultant,  arbi trator,  patent attorney and inventor.  He was the inventor of

one patent,  and of two other patent appl icat ions assigned to var ious cl ients.
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In addit . ion, pet i t ioner is an act ive partner in the law f i rm of "Shenier and

0'Connort ' ,  a partnership involved in the aircraft  industry.

6, Pet i t ionerts business expenses claimed in the development of aircraft

fair ings total led $5r240.89 the major i ty of which represented operat ional

expenses and depreciat ion charges relat ing to pet i t ionerts Cessna aircraft .

Although sone modifications were made to the aircraft to facilitate the eventual

use of the fair ings, the aircraft  rdas never f lown with the fair ings mourted on

it .  As no income was real ized during 1968, the aforementioned expenses const i tuted

the ent ire business loss.

No income was attr ibutable to the wheel fair ing project pr ior or

subsequent to 1968, al though pet i t ioner contended that i t  was and st i l l  is his

intent and expectat ion to real ize a prof i t .

7 .  Recognizing that the aircraft  industry is a high r isk business,

petitioner contended that he proceeded with caution, and that he followed the

same course of act ion that would have been taken by any aircraft  manufacturer.

8. The Internal Revenue Service disal lowed the business losses clained

for the years 1968 and L970, and as a result ,  pet i t ioner,  Richard S. Shenier,

pet i t ioned the United States Tax Court  for a redeterninat ion and reversal of

the disal lowances. Pursuant to a pre-tr ia l  compromise agreement,  pet i t ioner

agreed to pay the Federal  def ic iency of $21670.00 for the year 1968, and the

Internal Revenue Service agreed to drop the Federal  def ic iency of $21516.00 for

the year 1970. In accordance with the aforementioned agreement,  the United

States Tax Court t'ordered and decided" to sustain the Federal deficiencv for

the  year  1968.
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9. Petit ioner does not agree with the f indlngs of the Federal audit and

maintains that the 1968 business loss is deductible regardless of the pre-tr ia1

compromise agreement between himself and the Internal Revenue Service.

CONCTUSIONS OF tAI,,'

A .  That  in  accordance w i th  20  NYCRR 115.1 ,

'fthe New York Taxable income of a resident individual taxpayer
represents his Federal  adjusted gross income with the modif icat ions
stated in Part .  116, less his New York standard or i temized deduct ion
and persona l  exempt ions .  . .  . "

B. That pursuant to sect ion 659 of the Tax law,

" i f  an  amount  o f  a  taxpayer ts  federa l  taxab le  income. . . i s  changed or
corrected by the United States fnternal Revenue Service.. . ,  the
taxpayer . . . sha l1  repor t  such changes. . .and sha1 l  concede the  accuracy
of such determinat ion or state wherein i t  is erroneous. .  .  . ' l

C. That Federal  changes to taxable income are not binding nor are they

required to be accepted as correct al though, where such changes are accepted as

correct,  the burden of proof rests with the pet i t ioner to state wherein they

are  er roneous.

D. That pet i t ioner has fai led to sustain his burden of proof as def ined

in sect ion 689(e) of the Tax Law to show that the audit  adjustments made as the

result  of  the Federal  audit  were erroneous. Accordingly,  the pet i t ion of Richard S.

Shenier is denied and the Not ice of Def ic iency issued November 22, 1976 i ,s

sustainedr together with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

fv*0i/ Z? IgBt
STATE TAX COMMISSION


