
STATE OF NEI^] YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Joseph Shapiro

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Art.icle 22 of the Tax law

for  the Years 1972 &.  1973.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of Lhe Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Joseph Shapiro, the pet i t ioner in the within proceeding, by enclosing

a t .rue cbpy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Joseph Shapiro
1353 BLue Spruce La .
Wantagh, NY 11793

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said vrrapper

pe t i t i one r .

Sworn to before me th is

20th day of  February,  1981

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is

is the last

the pet i l ioner  here in



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 20, 1981

Joseph Shapiro
1353 Blue Spruce La.
Wantagh, NY 11793

Dear  Mr .  Shap i ro :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect.ion(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



SMTE OF NEIId YORK

STAtrE TA)( CON4MISSION

In tlre Matter of the Petition

of

JOSPH SHAPIRO

for RedeterminaLion of a Deficienqg or
for Refi:nd of Personal Inccnre Ta< r:nder
Article 22 of the Ta< Lavr for the Years
1972 and L973.

DECISION

Petitioner, Joseph Shapiro, 1353 BIue Spruce lane, Wantagh, Nerrtr York

11793, filed a petition for redeternr:ination of a deficienqg or for refund of

personal inccne tar r.rrder Article 22 of ttre Tax Law for ttre years 1972 ard

1973 (Fi le No. 16025).

A small claims hearing was held before William Valcarcel, Hearing Officer,

at the offices of tlre State Ta< Ccnunission, T\rvo World Trade Center, Norr York,

New York, on July 23, L980 at 9:15 A.M. Petitioner appeared pro se. Ther

Audit Division appeared by Ralph J. Vecctrio, Esq. (Samr:e1 Freund, Esq., of

counsel).

ISSUE

Whether petitioner, Joseph Shapiro, is sulcject to a penalQr t;nder

section 085(g) of tLre Tax Law as a person who wiIIfully failed to collect,

truthfully account for and pay over wittrholdj:eg tares.

F]NDINGS OF FASI

1. Lar:rel Delicatessen Cory. (herinafter "ttre Corporation") withtreld

frcrn its enplqlees New York State personal inccnre taxes during tlre years 1972

and 1973' but failed to rsnit $2,915.80 of ttre total anrcunt wittrl:eld.
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2. On June 28, L976, ttre Audit Division issued a Notice of Deficienqg

for $2,915.80, aIo*g wittr an e<planatory Statenent of Deficienefr inposing a

penalty against petitioner, Joseph Shapiro, pursuant to sestion 085(g) of ttre

Ta< Lavr as a person who wiI1ful1y failed to collect, truttrfully accotutt for

and pay over withholding ta:<es.

3. Petitioner, Joseph Shapiro, was an active orSnrate officer and

stockholder of ttre Corporation until Ar.rgust 7 , L973, wtren he sold his slrares

to thte only ottrer stockholder ard coryorate officer. Accordingly, tlre Alrdit

Division conceded ttrat petitj-oner was not sr:bject to a penaltlz pr:rsr:ant to

section 685(9) of ttre Ta< Larr,r for wittrlrolding ta<es collected or due after

Augrust 7, L973.

4. Petitioner contended ttrat utrnn Lr-is departure on Augrust 7 | 1973,

$31333.00 in various ta:<es were outstanding frcrn the previous qr:arter. Hcra/ever,

he could not provide a breakdourn of tlre specific arount due in eaclr particrrlar

tax and assuned tLr,at tLrese ta:res were subsequently paid" Petitioner also

contended that all wittrholding ta:<es due dr:ring the, year L972 ar:d during tlre

early months of L973 were paid. Books, records and otlrer aoctrnentary evidence

stpporting petitionerrs contentions were not offened into evidence.

COICruSIONS OF I,A!{

A. That petiti-oner, Joseph Shapiro, was a person as defined by section

685(n) of the Tax Law, who willful]y failed to oollect and pay over personal

inocrne ta<es witliheld by Lar-rrel Delicatessen Corp. dr:ring ttre year L972 afi"

during ttre period Janr,rarlz I, 1-973 through August 7, L973.

B. That petitioner, Joseph Shapiro, is subject to a penalty in accordance

witlr ttre meaning and intent of section 685 (g) of ttre Ta< I-aw.
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C. That the petition of Joseph Shapiro is granted to tlre ortent that

the penalty lrrposed under section eB5 (g) of ttre Tar< I-aw for arry period after

August 7, L973 is hereby cancelled.

D. fhat the Audit Division is herekSz directed to rrpdify acaordingly

Notice of Deficiency isstred ,Jr:ne 29, L976i and tlrat, eccept as so granted,

petj-tj-on is in all other respects denied.

DATED: Albarry, Nerar York STATE TAX @,IMISSION

FEB 2 0 1981

the

the

STATE TAX @,IMISSION


