
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

HaroId Schwinger

the Petitiono f
o f

AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Personal Income Tax
under Art ic le 22 of the Tax law
for the Years 1973 - 1975

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of Apri l ,  1981, he served the within noLice of Decision by
cert i f ied mai l  upon Harold Schwinger,  the pet i t ioner in the within proceedi-ng,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

HaroId Schwinger
62-Bth  Ave.
Brooklyn, NY 712L7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

said addressee is  the pet i t ioner

Sworn to before me this
3 r d  d a y  o f  A p r i l ,  1 9 8 1 .

that the
for th on sa id  w rappe r  i s last known add



STATE OF NEl4l YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Harold Schwinger

AFFIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of
Personal Income Tax :
under Art ic le 22 of the Tax law
for the Years 7973 '  7975 :

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on

the 3rd day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Norman R. Berkowitz the representat ive of the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Norman R. Berkowitz
666 5th Ave.
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York-

That deponent
of the pet i t ioner
last known address of  the representat ive of  the pet i t io

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

Sworn to
3rd day

before me this
o f  A p r i l ,  1 9 8 1 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  3 ,  1 9 8 1

Harold Schwinger
62-8th Ave.
Brooklyn, NY 11217

Dear Mr. Schwinger:

Please take not ice of the Decision of the State Tax Commission enclosed
herer+ith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Cornmissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Norman R. Berkowitz
666 5rh Ave.
New York, NY 10019
Taxing Bureau's Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HAROLD SCHI.IINGER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Years 1973, 1974 and
1 9 7 5 .

DECISION

Peti t ioner,  Harold Schwinger,  62 Eighth Avenue, Brooklyn, New York 11217,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years t973, 1974 and 1975

( F i l e  N o .  1 8 9 3 9 ) .

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York ,  on  May 10 ,  7979 a t  1 :15  P.M.  Pet i t ioner  appeared by  Norman R.  Berkowi tz ,

Esq. The Audit .  Divis ion appeared by Peter Crotty,  Esq. (Abraham Schwartz,  Esq.,

o f  c o u n s e l ) .

ISSUE

Whether petitioner is a liable for the penalty imposed upon hin as an

off icer of a corporat ion which fai led to pay over to New York State income

taxes withheld from employees.

FINDINGS OF FACT

1.  Brook lyn  Womenrs  Hosp i ta l ,  Inc . ,  1395 Eastern  Parkway,  Brook lyn ,  New

York 11233 fai led to pay over to Lhe New York State Income Tax Bureau $12,607.40

in income taxes withheld from employees in 1973, $38 1692.43 in 1974, and

$ 3 , 6 2 8 . 6 0  i n  1 9 7 5 .
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2. 0n January 24, L977, the Audit  Divis ion issued a Not ice of Def ic iency

against petitioner for a penalty equal to the amount of the income taxes

withheld and unpaid, i .e.  $54,928.75. On the same date, the Audit  Divis ion

sent the pet i t ioner a Statement of Def ic iency detai l ing the income taxes

withheld from employees by Brooklyn Women's Hospital ,  Inc. and not paid over

to New York State. as fol lows:

PERIOD A}{OUNT

Apr i l  1 ,  1 .973 -  Apr i l  15,  1973
Apr i l  16,  L973 -  Apr i l  30,  1973
December 1, 7973 - December 15, 1973
December 16, 1973 - December 31, 1973
January 1, 1974 - January 15, t974
January 16, 7974 - January 31, 1974
February 1, 1,974 - February 15, 1974
February 16, 1974 - February 28, 1974
March 1,  1974 -  March L5,  1974
March 16,  1974 -  March 31,  L974
Apr i l  1 ,  L974 -  Apr i l  15,  7974
Apr i l  16,  1974 -  Apr i l  30,  L974
May 1,  1974 -  May 15,  1974
May 16,  1974 -  May 31,  L974
June 1, 1974 - June 15, L974
July 1, 1974 - JuIy 15, 1974
August  16,  1974 -  August  30,  1974(s ic)
November L6, - November 30, L974
December 1, 1974 - December 15, 1974
December 16, 1974 - December 31, t974
January 1, 1975 - January 15, L975
January 16, 1975 - January 31, 1975

$ 001
669
342
594
008
375
174
372
934
528
589
670
940
970
099
185
679
646
786
903
6LT
017m

2
4
3
2
2
2
2
3
1
2
3
2
1
I
2
2
2
2
2
1
1
2
4

.7 r

. 47

.04

.18

.16

.00

.38

.83

.66

.54

.82

.70

.00

.04

.72

.70

.87

.23

.69

.17

.47
2 ,077 .75

$54,928.79

3. Pet i t ioner appeared at the hearing and test i f ied that dur ing 1973,

1974 and 1975, he had been the elected Secretary of the Board of Trustees of

Brooklyn Women's  Hospi ta l ,  Inc. He stated that his duties r,/ere to attend

meetings of the board which occurred about once a month, to review the minutes

of such meetings as taken by var ious persons, to approve such minutes and sign

them before they became part  of  the hospital 's pernanent records. He was

unsalar ied and had neither an off ice nor a desk. He had no authori ty with
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respect to the col lect ion, deposit ing or disbursements of the funds of the

hospital .  He had no authori ty to sign checks for the corporat ion. Pet i t ioner

averred that he first becane ardare that withholding taxes had not been paid

over to Nevr York State when he received the Notice of Deficiency dated Januaxy 24,

L977 .

4. Pet i t ioner is a radiologist  and as Director of Radiology acted as a

l iason between the medical board and the lav trustees.

5. No evidence was presented to shor what income tax returns had been

f i led or paid during the period under audit .

CONCIUSION OF IAW

A. That pet i t ioner,  Harold Schinger,  was not a person required to col lect,

truthfully account for and pay over income tax withheld from employees by

Brooklyn Women's Hospital ,  Inc. within the meaning and intent of  sect ion

685(g) of the Tax Law, and therefore is not l iable for the penalty provided in

sa id  sec t ion .

B. That the pet i t ion

Defic iency dated January 24,

DATED: Albany, New York

APR 0 3 1981

of Harold Schinger is granted and the Not ice of

1977 is  cance l led .


