
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Joachim & Patr ic ia Schulz-Heik

MFIDAVIT OT'UAIIING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
r974

Deficiency or a Revision
Refund of Personal Income
the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sr*orn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Joachim & Patr ic ia Schulz-Heik,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joachim & Patr ic ia Schulz-Heik
35 Vine Rd.
Larchmont,  NY 10538

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Joachim & Patr ic ia Schulz-Heik
35 Vine Rd.
Larchmont,  NY 10538

Dear  Mr .  &  Mrs .  Schu lz -He ik :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEhI YORK

STATE TAX COMHISSION

In the Matter of the Petition

o f

JOACHIM SCHUTZ-I{EIK and PATRICIA SCHUTZ-I{EIK

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Article
22 of the Tax Law for the Year 7974.

DECISION

Peti t ioners, Joachim Schulz-Heik and Patr ic ia Schulz-Heik,  35 Vine Road,

Larchmont,  New York 10538, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

year 1974 (Fi le No. 23794).

A sma1l claims hearing was held before James Hoefer,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  30 ,  1980 a t  1 :15  P.M.  Pet i t ioner  Joach im Schu lz -He ik  appeared

pro se and for his wife.  The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  (Frank  Lev i t t ,  Esq .  ,  o f  counse l ) .

ISSI]E

Whether pet i t ioners are

$31245.00  and a  ren ta l  loss

entitled to deduct ernployee business expenses of

o f  $3 ,331 .00 .

FINDINGS OF FACT

1. Pet i t ioners, Joachim Schu1z-Heik and Patr ic ia Schulz-Heik,  t imely

f i led a New York State resident income tax return for the year L974. 0n said

return pet i t ioners claimed a deduct ion for enployee business expenses of

$ 3 , 2 4 5 . 0 0  a n d  a  r e n t a l  l o s s  o f  9 3 , 3 3 1 . 0 0 .

2. 0n Apri l  4,  1978, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioners, assert ing that for the yeax 1974, addit ional personal

income tax of $1r084.80 was due, together with interest.  The aforementioned
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Not ice of Def ic iency lvas based on a Statement of Audit  Changes dated August 4,

1977 wherein claimed employee business expenses were disal lowed in ful l ,  a l l

rental  expenses were disal lowed thereby creat ing rental  income of $385.00 and

a c la imed $1,000.00  cap i ta l  loss  was decreased to  $729.00 .  Pet i t ioners  have

conceded the  cor rec tness  o f  the  $27I .00  ad jus tment  to  cap i ta l  losses  and,

therefore, this adjustment is not at  i_ssue herein.

3. The employee business expense of $31245.00 was comprised of auto

expenses  o f  $1 ,659.00  (11 ,060 mi les  a t  $ .15  per  mi le )  and o f f i ce- in -home

expenses of $1,586.00. Pet i t ioners have not submitted a diary or any other

form of documentary evidence to support the business miles driven. Llith

respect to the claimed off ice- in-home expenses, pet i t ioners have not adduced

by proper documentary evidence the port ion of the personal residence used for

business purposes, that an off ice- in-home was regular ly used and the paynent

of expenses for heat and l ight,  repairs and maintenance and oi l .  Included in

off ice- in-home expenses were deduct ions for mortgage interest of  $426.00 and

r e a l  e s t a t e  t a x e s  o f  5 2 6 9 . 0 0 .

4 .  Pet i t ioners ,  in  December  I972,  purchased a  one-ha l f  in te res t  in

rental  property located in Winhal l ,  Vermont.  Federal  Schedule B, Part  I I ,

Rent and Royalty Income, indicated pet i t ioners'  50 percent share of rent

receipts amounted to $385.00, whi le their  share of depreciat ion and other

expenses totaled $3,716.00. Documentary evidence has been submitted to substan-

t ia te  the  deprec ia t ion  expense o f  $1 ,165.00  and o ther  expenses  o f  $135.00 .

CONCIUSIONS OF IAI,\I

A. That pet i t ioners have fai led to sustain the burden of proof imposed

by sect ion 689(e) of the Tax Law to show that they are ent i t led to a deduct ion

of $3 1245.00 for employee business expenses. However,  pet i t ioners are ent i t led

to claim as i temized deduct ions, pursuant to sect ions 163 and 164 of the
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Internal Revenue Code, that port ion of mortgage interest ($426.00) and real

estate taxes ($269.00) included in the disal lowed deduct ion for employee

business expenses. Accordingly,  whi le pet i t ioners are denied the deduct ion

for employee business expenses total ing $31245.00, they are ent i t led to increase

claimed i temized deduct ions for interest and taxes by $426.00 and $269.00,

respect ively.

B. That pet i t ioners have establ ished by proper documentary evidence

renta l  expenses  o f  $1r300.00 .  The ba lance o f  c la imed ren ta l  expenses  are

disal lowed as pet i t ioners have not sustained the burden of proof to show, by

proper documentary evidence, the paynent of said expenses. Accordingly,

pe t iL ioners  a re  en t i t led  to  deduc t  a  ren ta l  loss  o f  $915.00  (1 ,300.00  -  385.00) .

C. That the pet i t ion of Joachim Schulz-Heik and Patr ic ia Schulz-Heik is

granted to the extent indicated in Conclusions of Law "A" and "Btt and that,

except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUN 5 1981

STATE TAX COMMISSION

ISSIONER

SSIONER


