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In the Matter of the Petit.ion
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Mortimer & Uarcia Schulman

Redetermination of a Deficiency or a Revision
Deternination or a Refund of Personal Incone

under Article 22 of the Tax Law for the Year
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$tate of llew York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Fiuance, over 18 years of age, and that on
the 15th day of Hay, L981, he served the within notice of Decision by certified
rnail upon Mortimer & l{arcia Schulnan, the petitioner io the within
proceediagr bg enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mortimer & llarcia $chulman
165  W.  91s t  S t . ,  Ap t .  14 -H
New York, NY 10024

aud by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the excluslve care and custody of
the United States Postal Service within the State of I,Ier* York.

That deponent further says
herein and that the address Bet
of the petitioner.

Srsorn to before me this
15th day of May, 1981.

that the said addressee
forth on said wrapper, is

is the petitioner
the last known addregs
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  1 5 ,  1 9 8 1

Mortimer & Marcia Schulman
1 6 5  W .  9 1 s t  S t . ,  A p t .  1 4 - H
New York, NY 10024

Dear  Mr .  &  Mrs .  Schu lman:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 45'l-6240

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE OF NEI'I YORK

STATE TA)( COMITISSION

In the Matter of the Petition

o f

I'tORTIlmR SCHIltl{AN and MARCIA SCHUTHAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Yeax 1974.

DECISION

Peti t ioners, Mort imer Schulman and Marcia Schulman, 165 West 91st Street,

Apt. 14-H, New York, New York nA24, filed a petition for redetermination of

a deficiency or for refund of personal income tax under Article 22 of the Tax

Law fo r  the  year  1974 (F i1e  No.  23131) .

A smal1 claims hearing was held before James Hoefer,  Hearing Off icer,  at

the offices of the State Tax Conmission, Two World Trade Center, New York, New

York, on October 28, 1980 at 1:15 P.M. Pet i t ioner l larcia Schulman appeared

pro se and for her husband, petiti-oner llortimer Schulman. The Audit Division

appeared by Ralph J. Vecchio, Esq. (Frank Levit t ,  Esq.,  of  counsel) .

ISSTIE

Whether legal fees

between he and his wife.

earned by petitioner Mortimer Schulman may be split

FINDINGS OI'FACT

1. Pet i t ioners, Mort iner Schulnan and Marcia Schulman, t imely f i led a

New York State Combined Income Tax Return for the year 1974 (Form IT-208). On

this return, pet i t ioner Mort imer Schuluran reported business income of $8r460.00,

whi le pet i t ioner Marcia Schulnan reported business income of $81405.00.
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2. 0n July 31, 1978, the Audit Division issued a Notice of Deficiency

against pet i t ioners assert ing that an addit ional $366.88 of personal income

tax was due together with interest.  Said Not ice of Def ic iency was based on

the disal lowance of the spl i t t ing of business income "[S] ince the business

income was from husbandts services as a lawyer, this income must be reported

on his returnr'. As petitioner Marcia Schulman did not have incone in excess

of her exemption, the additional tax due was recomputed on a joint return

basis as this resulted in the lowest possible tax due. Additional adjustments

made for unreported Federal audit changes and the disallowance of a deduction

for life insurance premiuns were not contested by petitioners and are not at

issue herein.

3. During the year 1974, petitioner Mortimer Schuluran earned fees from a

private law pract ice conducted at 115 Central  Park West,  New York, New York.

His wife, petitioner lfarcia Schulman, worked full time at the law office

performing services as a clerk,  typist  and secretary.

4. At the hearing held herein, petitioner llarcia Schulnan testified that

her weekly salary was set at  $200.00 and that said salary was not paid on a

regular basis but would be received in lump suns as the need arose. No

deduction for social security taxes, unemployment insurance and Federal, State

and City income taxes were taken from her salary. No documentary evidence was

submitted to substantiate payment of the alleged salary.

5. 0n cross examinat ion i t  was brought out that Mrs. Schulman's 1974

return reported business income of $81405.00 and that a salary of $200.00 per

week would generate a yearly gross of $101400.00. Mrs. Schulman addressed

this apparent contradiction with the explanation that she had 'raveraged" her

salary to arr ive at a $200.00 per week f igure and that her actual weekly

sa la ry  in  1974 was less  than $200.00 .
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6. The 1974 Federal  Schedule rrCrt  (Ptof i t  or Loss From Business or Profession

as a Sole Proprietorship) l isted only pet i t ioner Mort imer Schulmanrs name and

indicated that all business income from the practice of law was attributable

to hin.

7. No argunent, testimony or documentary evidence was adduced at the

hearing al leging the existence of a partnership between pet i t ioners.

CONCIUSIONS OF LAW

A. That petitioners, Uortimer Schulman and llarcia Schulman, have failed

to sustain the burden of proof imposed by sect ion 689(e) of the Tax Law to

show that Marcia Schulman was a salaried employee of her husband or that a

val id partnership existed between pet i t ioners. Also, pet i t ioners have fai led

to show that wages or a distributive share of partnership incone was paid or

credited to petitioner Marcia Schulman.

B. That the petition of Mortiner Schulman and Marcia Schulman is denied

and the Not ice of Def ic iency issued July 31, 1978 is hereby sustained.

DATED: Albany, New York

MAY 15 1981
coMt{rssI0N


