
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Leonard Schlussel
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 5 .

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Leonard Schlussel ,  the pet i t ioner  in  the wi th in
proceedinS,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid
wrappe r  add ressed  as  f o l l ows :

Leonard Schlussel
c/o Wel lb i l t  Equipment  Corp.
611 Broadway
New York,  NY 10012

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee
herein and that.  the address set forth on said wrapper ' is
o f  the  pe t i t ioner .

t {
l !

is  the pet i t ioner
the last know2{lress

Sworn to before me th is
27th day of  November,  1981.



STATE OF NEI' YORK
STATE TAX COMMISSION

fn the Matter of the pet i t ion
o f

leonard SchlusseI

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  personal  Income
Tax under Ar t ic le  22 of  the Tax law for  the year
1 9 7 5 .

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 yuu." of  age, and that on
the 27th day of November, 1981, he served the within not ice oi  Decision by
cert i f ied mai l  upon M. A. Rainbeau the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

M.  A .  Ra inbeau
663 5th Ave-
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a(post of f ice or off ic ial  depository) undei the exclusive care and custody of
the united states Postal  service within the State of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said b'rapper is the
last known address of the representat ive of the pet i t igner.  ---)

Sworn to before me this
27th day of November, 1981.

\ l
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  27 ,  1981

Leonard Schlussel
c/o Ltel lbi l t  Equipment Corp.
611 Broadway
New York, NY 10012

D e a r  M r .  S c h l u s s e l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review aL the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / /  (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
M.  A .  Ra inbeau
663 5th Ave.
New York, NY LOO22
Taxing Bureau' s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IBONARD SCHIUSSEI

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1 9 7 5 .

DECISION

Pet i t ioner ,  Leonard  Sch lusse l ,  c /o  Wel lbu i t t  Equ ipment  Corp . ,  611 Broadway,

New York, New York 10012, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1975 (Fi le No. 24548).

A smal l  c laims hearing was held before Samuel Levy, Hearing 0ff icer,  at

the off ices of the St.ate Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  October  24r  1980 a t  9 :15  A.M.  Pet i t ioner  appeared by  M.  A .  Ra inbeau,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samuel Freund,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

t rdhether pet i t ioner is subject to a penalty under sect ion 685, subdivis ions

(g) and (n) of the Tax Law, as a person who wi l ful ly fai led to col lect,  account

for and pay over withholding tax due and owing from Sullivan County Dorms and

Hotel  0perat ing Corp. (hereinafter t rsul l ivan") for L975.

TINDINGS OF FACT

1. 0n June 26, 1978, the Audit Division issued a Notice of Deficiency and

Statement of Deficiency against petit ioner, Leonard Schlussel, imposing a

penalty against him equal to the amount of unpaid New York withholding taxes

due and owing from Sull ivan in the amount of $1,889.29 for 1975. The penalty
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was issued on the ground that petit ioner was

truthfully account for and pay over taxes at

to  do so.

a person requi red to  co l lect ,

issue, and that he wilful ly fai led

2. Sullivan, incorporated under the laws of New York, was the owner and

operator of a dormitory and summer canp business. The founders of Sullivan

were pet i t ioner,  Leonard Schlussel as president,  I rv ing Schlussel as secretaryl

and Mart in E. Biederman, who held the off ices of v ice-president and treasurer.

Each of the incorporators held a one-third interest in the outstanding stock of

the corporat ion.

3. Mr. Mart in E. Biederman was the only member of Sul l ivan with previous

experience in the management and operation of a dormitory and summer camp. In

recognit ion of his experience, pet i t ioner as president of Sul l ivan entered into

an emplo5rmenL contract with him under date of January 14, 1975, which agreement,

in addit ion to appoint ing him i ts execut ive vice-president and treasurer,  also

provided, in relevant part ,  that,

"The employee (Mr. Biederman), shal l  be and is the chief
supervising and operat ion off icer of the corporat ion and
shal l  oversee the hir ing of al l  employees reguired by the
employer;  negot iate al l  contracts on behalf  of  the employer;
supervi-se aII maintenance and construction undertaken by
the employer. . . ,  supervise and direct aI I  bookkeeping and
record keeping required by the employer. . . .  I t  is intended
tha t  he  sha l l  be  in  fu l l  charge o f  the  opera t ion . . . . t t

4.  Pr ior to the formation of Sul l ivan, pet i t ioner held a second mortgage

on the hotel and dormitory. When the mortgagor was unable to meet its obliga-

t ion, the pet i t ioner foreclosed on the property to protect his equity from

foreclosure by the f i rst  mortgagee. Pet i t ioner contended that he was a passive

investor who attempted to prevenl default  on his second mortgage, and therefore

formed Sullivan to take over operation of the hotel and dormitory.
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5. Pet i t ioner l , ras authorized to sign corporate checks, but contends that

he did not have any occasion to exercise this authori ty.

6 .  Pet i t ioner  on  occass ion  d iscussed bus iness  mat te rs  w i th  Su l l i van 's

management through phone conversat ions, and did spend t ine at Sul l ivan's

pr incipal place of business in Sul l ivan County, New York.

7. Petitioner contended that he was unaware that the corporation was

encounter ing f inancial  di f f icul t ies. Pet i t ioner further contended that he

rel ied on the verbal assurances of the corporate manager and therefore he did

not require monthly financial reports or seek to review the books and records

maintained at Sul l ivan's pr incipal place of business.

CONCTUSIONS OF IAW

A. That the responsibl i t ies of a corporate off icer are ser ious and mere

inact ion on the part  of  such off icer or passive delegat ion of responsibi l i t ies

to other off icers wi l l  not rel ieve him of his own responsibi l i ty (State Tax

Commi.ssion Pecision, May 1, 1974. in the matter of Emannuel Kopel l ) .

That one cannot avoid responsibi l i ty by fai l ing to concern himself  that

taxes due and owing are being paid when they are obviously in charge of assets

of the corporat ion (McHugh v. New York State Tax Connission, 70 A.D.2d 987 477

N . Y . S . 2 d  7 9 9 ) .

B. Pet i t ioner 's rel iance on verbal assurance of Sul l ivan's management did

not negate his obl igat ion and duty to assure himself  that the closely held

corporat ion was not meeting i t .s tax obl igat ion. One is noL permit ted to shield

himself and hold himself harmless by the use of an intermediary where there is

a duty imposed on him to see that taxes due and owing are timely paid.
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C, That pet i t ioner Leonard Schlussel was a person required to col lect,

truthfully account for and pay over the tax imposed by Article 22 of the Tax

law within the meaning and intent of section 685(9) and (n) of the Tax Law.

D. That the pet i t ion of Leonard Schlussel is denied and the Not ice of

Def ic iency issued June 26, 1978 is sustained.

DATED: A1bany, New York

N0v 27 1gg1


