
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

M.  Scher  &  Son,  Inc .

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years 1973 - 1975.

ATFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decj.s ion by cert i f ied

mai l  upon M. Scher & Son, Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid ?Jrapper addressed as

fo l lows;

M.  Scher  &  Son,  Inc .
L36 N.  Lake Ave.
A1bany, NY L22O6

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set fortb on said wrapper

pet i t ioner .

Sworn to before me this

5 th  day  o f  February ,  1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last knor'rn address of the
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M.  Scher  &  Son,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal fncome Tax

under Article 22 of the Tax Law

for the Years 7973 - 1975.
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AIT'IDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Declsion by cert i f ied

nail upon George Shernan the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. George Sherman
Cohen, Scheer & Sherman
1510 Central  Ave.
Albany, NY L22Os

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

5th day of February, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 5, 1981

M .  S c h e r  &  S o n ,  I n c .
136 N.  Lake Ave.
Albany, NY 12206

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have noet exhausted your right of review at the administrative level.
Pursuant to sect ion(s) OgO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
A lbany ,  New York  '12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI'IISSION

cc:  Pet i t ioner 's  Representa t ive
George Sherman
Cohen, Scheer & Sherman
1510 Cent ra l  Ave.
Albany, NY 12205
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

M. SCI{ER & SON, INC.

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax traw for the Years
L973,  1974 and.  1975.

DECISION

Peti t ioner,  M. Scher & Son, Inc.,  136 North Lake Avenue, Albany, New York

L22O6, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax traw for the years 7973, 7974

a n d  1 9 7 5  ( F i l e  N o .  1 9 7 1 9 ) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, State Campus, Bui lding 9, Albany, New

York, on June 26, 7979 at 9:15 A.M. Pet i t ioner appeared by George Sherman,

CPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. (J.  El len Purcel l ,

E s q .  ,  o f  c o u n s e l ) .

ISSIIE

Whether pet i t ioner  had reasonable cause for  the la te f i l ing and del inquent

pa)rment of withholding taxes.

FINDINGS OF FACT

1.  0n  Ju ly  8 ,  L976,  pe t i t ioner ,  M.  Scher  &  Son,  Inc . ,  f i l ed  C la ims fo r

Credit  or Refund of Personal Income Tax for per iods in 1973, L974 and 1975

which  to ta l led  $6 ,586.07 .  On May 23 ,  1977,  pe t i t ioner  was adv ised tha t ' tThe

explanation submitted, regarding nonpaJrment of withholding tax when due, does

not const i tute reasonable excuse. Therefore, penalt ies were properly assessed

under Sect ion 685 of the Tax law. There is no basis for anv refund."
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2 .  Pet i t ioner  pa id  $6 ,586.07  pursuant  to  sec t ion  685 o f  the  Tax  Law fo r

penalties for delinquency and failure to pay State withholding tax during

periods in 1973 through 1975. The reasonable cause ci ted by pet i t ioner,  a

contractor, for late fiJ-ing and for delinquency and failure to pay withholding

taxes was that i t  could not meet i ts obl igat ions due to the fai lure of i ts

pr ime accounts, namely federal  and state agencies. Pet i t ioner was a subcontractor

working on the Albany South Mal l ,  Ot isvi- l1e Training School,  Tryon School for

Boys and Al legheny State Park. A11 were State contracts.  Pet i t ioner had a

problem with securing payment from the prime contractor which had audit problems

of its own in securing payment.

CONCTUSIONS OF LATd

A.  That  sec t ions  685(a) (1 )  and (2 )  o f  the  Tax  law prov ide  as  fo l lows:

I t$685. Addit ions to tax and civi l  penalt ies
(a) (1) Fai lure to f i le tax return. -  In case of fai lure to f i le

a tax return under this art ic le on or before the prescr ibed date
(determined with regard to any extension of t ime for f i l ing),  unless
it is shown that such failure is due to reasonable cause and not due

be shown as tax on such return five percent of the amount of such
tax if the failure is for not more than one month, with an additional
f ive percent for each addit ional month or fract ion thereof dur ing
which such fai lure cont inues, not exceeding twenty-f ive percent in
the aggregate. For this purpose, the amount of tax required to be
shown on the return shall be reduced by the amount of any part of
the tax which is paid on or before the date prescr ibed for payment
of the tax and by the amounL of any credit against the tax which may
be claimed upon the return.

(2) Fai lure to pay tax shown on return. -  In case of fai lure
to pay the amounts shown as tax on any reLurn required to be filed
under this art ic le on or before the prescr ibed date (determined with
regard to any extension of t ime for payment),  unless i t  is shown
t h a t s u c h f a i I u r e i s d u e t o r e a s o n a b 1 e c a u s " a n d f f i 1

return one-half of one per cent of the amount of such tax if the
fai lure is not for more than one month, with an addit ional one-half
of  one per cent for each addit ional month or fract ion thereof dur ing
which such failure continues, not exceeding twenty-five per cent in
the aggregate. For the purpose of computing the addition for any
month, the amount. of tax shown on the return shall be reduced by the
amount of tax shown on the return shall be reduced by the amount of
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any part  of  the tax which is paid on or before the beginning of such
month and by the amount of any credit against the tax which may be
clained upon the reLurn. If the amount of tax required to be shown
on a return is less than the amount shown as tax on such return,
this paragraph sha1l be appl ied by subst i tut ing such lower amount.rr
(Emphasis suppl ied. )

B. That pet i t ioner has not shown that fai lure was due to reasonable

cause rather than wi l ful l  neglect.  Therefore, the pet i t ion of M. Scher & Son,

Inc. is denied and the denial  on May 23, 1977 by the Audit  Divis ion for a

refund of penalt ies paid is aff i rmed.

DATBD: A1bany, New York

5 19Bl
STATE TAX COMMISSION

FEB O


