
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Charles A. Scharf
and Ruth K. Scharf

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 3  &  1 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
t 'he 19th day of June, 1981, he served the within not ice of Decision by
cert . i f ied mai l  upon Charles A. Scharf  and Ruth K. Scharf  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Char les  A .  Schar f
and Ruth K. Scharf
3 Bay Ave.
Larchrnont, NY 10538

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEI{I YORK
STATE TAX COMMISSION

In the Matter of
o f

Char les  A .
and Ruth K.

the Pet i t ion

Scharf
Scharf

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 3  &  1 9 7 4 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Charles A. Scharf  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mr .  Char les  A .  Schar f
6 0  E .  4 2 n d  S t . ,  R m .  2 0 3 3
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service r+i thin the State of New York.

That deponent further says that the said addressee is
of the pet iLioner herein and that.  the address set forth on
last known address of the representative of the petitioner.

the representative
said wrapper is the

Sworn to before me this
19 th  day  o f  June,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Char les  A .
and Ruth K.
3 Bay Ave.
Larchmont,

Dear  Mr .  &

Scharf
Scharf

Ny 10538

M r s .  S c h a r f :

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t ice .

June 19 ,  1981

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

Inquiries concerning the comput.ation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone {f (518) 451-6240

Very truly yours,

STATB TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Charles A. Scharf
60  E.  42nd St . ,  Rm.  2A33
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX CCMMISSION

In the Matter of tlre Petitions :

of

SIARLES A. SGIARF ANd RUIT{ K. SCHARF : DECISION

for Redeterrnlnation of Deficienci-es :
or for Refi,rrd of Personal Inccnre Tax
under Article 22 of tlre Tar Iaw for :
the Years 1973 and L974.

Petitioners, Charles A. Scharf and Ruth K. Scharf, 3 Bay Avenue,

Larchnont, New York 10538, filed peUitions for redeterminatj-on of deficiencies

or for refi:nd of personal inccnre tax r.rrder Articte 22 of ttre Ta< Law for tlre

years 1973 Nd 1974 (pile Nos. 18804 & 2I76U.

A srnall clajms hearing was held before Janes Hoefer, Hearing Officer,

at the offices of tlre State Tax Cqnnission, Tlvo World Tlrade Center, Nerv

York' Nevr York, on October 31, 1980 at 9:I5 A.M. Petitioner Charles A.

Scharf appeared pro se and for his wife. TLre Audit Divj-sion appeared by

Ralph J. Vecchio, Esg. (Drvin hr,4F, Esq., of oou:eseI) .

ISSI.]ES

I. Vihether petitioners, in conputing total New York incore, mr"lst

increase reported Federal adjusted gross inccnre by ttreir share of the Neru

York City unincorporated business ta:< deductions taken on the partnership

returns of Ide and llaigney.

II. Whether the inposition of New York State personal jnccnre ta< on

non-realized inccrne was in violation of the United States and Nqr,r York State

constitutions.
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FINDIITGS OF.FACT

1. Petitioners, Charles A. Scharf and zuth K. Sclrarf , tirrely filed Ns,s

York State resident incore ta;< returns for tlre years 1973 ard L974. Tbtat

Nqr York inocrre reSnrted on said returns egualed tkre anpurrts reported as

Federal adjr.rsted gross inocnre on petitioners' 1973 ard 1974 Federal jnqre

ta>( returns.

2. On february 28t L977 | the Audit Division issr.rcd a llotice of Deficiency

against petitioners for the year 1973, asserting ttrat additional 5:ersonal

inccme tax of $667.24 was due @ether wittr interest. A seord ldctice of

Deficiency was issued against petitioners for ttre year L974 onMlarch 24,

L978t asserting additional persornl inccnre tax due of $196.20, @ettrer witJl

interest.

3. Bottr of ttre aforsrentioned noLices of deficienc{f were based on the

grounds ttrat petitioners faited to increase reported Federal adjusted gross

inosre for 1973 and 1974 by the respective ancunts of $4,448.27 ard $1'308.00.

ft is the Arrd:it Divisj-on's lnsition that ttrese anounts represent petitioner

CLrarles A. Scharf 's share of ttre Nevr York City uninorporated business ta<

deduction taken on the partnership returns of Ide and Haignqf (hereinafter

rrpartnership") and th,at, pursuarrt to section 6I2(b) (3) of ttre Tax l-avr, said

anpunts must be added to Federal adjusted gross incrcnre tp ocnpute total Neinr

York insne.

4. PeLitioner Ctrarles A. Sctrarf was a rngnlcer partner of tlre lar^r firm

Ide and llaign:ey for a period of approxirnately five years prior to tris resig-

nation frcnr said firm, effectj-ve as of tLre close of business on Decenlcer 31,

L972. After his resj-grr,ationr petitioner Ctrarles A. Scfnrf \^ras rlo longer

connected wittt ttre partnership in tlre practice of law or ttre oonduct of arry

ottrer business.
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5. Although no longer associated witti ttre partrrership after 1972,

petitioner Ctrarles A. Scharf was still entitled to strare in various percent-

ages of fees yet, to be realized for past senrices rendered to clients of the

partnership. His share of ttpse arrticipated fees was fixed t4nn his

resigrnaqion ard said fees were rsnittd to petitioner Charles A. Scharf when

collected frqn tlre clients. Bottr ttre partnership and. petiLioners were castl

basis talpayers.

6. During the years 1973 and, Lg74, petitioner Clrarles A. Scharf

received frcnr ttre partnership ttre suns of $106,758.54 arrd $30,344.98, respecb

tively. These anounts represent the fees herejn discr-rssed j-:r Finding of Fast

t '5tt, supra.

7. Petitioner Charles A. Sctrarf argued that he did rpt @rduct an

uninocrporated busj-ness during 1973 ard 1974 as a rnsnlcer or a participant in

ttre business of the partnership. lle also argued that the suns jn qr.rcstion,

i.e. $4,448.27 and $11308.00, were not received by him ard that to ta:< non-

realized inoqre would be unonstitutional r:nder both ttre Nevr York State ard

Fedenal constitutions.

8. Schedule P on page 3 of tlre 1973 and 1974 Nevy York State partnership

returns filed by lde ard, Haigney indicate that petitiorren Charles A. Scharfrs

share of incqre and unincor;nrated business ta:<es totaled $4,448.27 ard

$1, 308. 58, respectively.

COI{CLUSIONS OF IA!{

A. That tkre suns to which petitioner Charles A. Sctrarf was entitled to

receive fron ttre partnership in 1973 and 1974 constituted a portion of ttre

gross inoone of tlre partnership, for which said parbnership was liable to palz

to ttre CiQz of New York an uninoorSnrated business tarc ttrereon. Itrat the

sums received by petitioner CLrarles A. Sckrarf fron tlre partnerslr-ip in 1973
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ard, Lg74 were ccrq)uted after takirq into oonsideration a deduction for ttre

uninoor;nrated business tar< paid by tlre partnersh:ip to the Citl' of Nel,r York

on said inoqre.

B. Ttrat ttre Nerar York adjr:sted gross inccrne of a resident individual is

his Federal adjusted gross inccne increased, pursuant to section 5I2(b) (3) of

the Tac Lavi, by:

Inone taxes inposed by tJris state or any otlrer Uxing
jurisdlction, to ttre e><tent deductible in determining
federal adjusted inone ard not credited against federal
inccme tarc.

Ikrat ttre sr.rns of $4,448.27 far 1973 and $11308.00 for 1974 onstituted

petitioner Ctrarles A. Sclrarf 's distrjJcutive strare of tlre inqrc tan<es inposed

by a taxing jurisdiction whictr were deducted by ttre partnership in determining

ils net inone and, ac@rdingly, these amrunts must be added to petltioners'

re6rcrted Federal adjusted inocnre to determine Nernr York adjusted gross inocrre

wittrin the meardng and. interrt of sections 6f2(b) (3) and 617 of the Tar Lartr

and 20 IWCRR 116.2(c) and 119.3.

C. Ttrat peLitloners have failed to strstain tkre burden of proof inposed

by section 689 (e) of ttre Ta:< La\Ar to stpvs that ttre 1973 ard 1974 partnership

returns of Ide and tlaigney were incorrectly prepared or ttrat ttre suns of

$4,448.27 for 1973 and $11308.00 for 1974 were rot inqre taxes ilposed by a

ta<ing jr.rrisdiction whictr were deducted in determjnirxg his distributive strare

of partnersh:ip inccne.

D. That ttre oonstitutionality of ttre larars of tlre United States of

Alrerica and State of Nen^i York is presumed by the State Tac Cqnnj.ssion. llhere

is no jr:ris&iction at ttre a&ninistrative level to declare suctr lar^ls r.uroonsti-

tutional; therefore, it m:st be presuned thtat the relevant sections of ttre

Iar are constitutional to tlre ortent ttrat ttrey relate to ttre irrposition of

the j-nccrne ta:r liabilitlz on petitioners.
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E. ltrat the petitions of Charles e. Scfrarf and Rrth K. Sctrarf are

denied and tlre notices of deficienqy dated february 28, L977 ard March 24,

1978 are sustained.

DFIIED: Albany, New York

JUN t e 1981

STAf,E TN( CCDIMISSION


