
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

O c t o b e r  3 0 ,  1 9 8 1

Ruth Sager
30 Codman Rd.
Brookl ine, MA A2L46

Dear  Ms.  Sager :

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision rray be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone ll (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

RUTH SAGER

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1973.

DECISION

Peti t ioner,  Ruth Sager,  30 Codman Road, Brookl ine, Massachusetts 02\46,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art lc le 22 of the Tax Law for the year 1973 (f i fe No. 10530).

0n Novenber 4, 1980, pet i t ioner i -nformed the State Tax Comrnission, in

writing, that she desired to waive a snall claims hearing and to submit the

case to the State Tax Commission, based on the ent ire record contained in the

f i le.  After due considerat ion of the record, the Commission renders the

fol lowing decision.

ISSTIES

I. Whether monies received by petitioner during 1973 from the John Simon

Guggenheim Memorial  Foundat ion (hereinafter ' rFoundat ioo"),  as a Fel lowship is

excludible from gross income in accordance with sect ion 117 of the Internal

Revenue Code.

II. l{hether "away from home living expenses" may be deducted by petitioner

as ordinary and necessary business expenses under sect ion 162 of the Internal

Revenue Code.

I I I .  Whether pet i t ionerts claimed deduct ions for a fel lowship award, and

al iquot port ions of rent,- telephone and ut i - l i ty expenses for maintaining an
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off ice in her apartment are ordinary and necessary expenses incurred in carrying

on a trade or business under secti"on 762 of. the Internal Revenue Code.

FINDINGS OF tr'ACT

1. Pet i t ioner,  Ruth $ager,  f i led a New York State fncorne Tax Resident

Return (Form IT-20f) for 1973 indicat ing her period of New York residence from

September 1, 1.973 Lo December 31, 1973. 0n said return, pet i t ioner deducted as

an adjustment to income, t 'Employee Business Expenses'r  in the sum of $101025.00;

itemized deductions attributable to maintaining an office in her apartment

consist ing of rent in the amount of $11477.00, telephone expenses of $48.00,

u t i l i t i es  o f  $18.00  and a  fe l lowsh ip  award  o f  92 ,400.00 .

2. 0n 0ct.ober 27r 1975, the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioner  asser t ing  persona l  income tax  o f  $1 ,735.17 ,  p lus  in te res t  o f

$199.67 ,  fo r  a  to ta l  o f  $1 ,944.84 .  The Not ice  o f  Def ic iency  was based on  an

audit ,  result ing in the fol lowing adjustments for subject year:

Adjustments To 9ross Income

(L) Away From Home Living Expenses
(2) Conventions

Miscel laneous Deduct ions

(3) Horne Rent
(4) Home Telephone
(5) Home Uti l i t ies
(6) Guggenheim Fel lowship

Total  Adjustments

Claimed

$B ,424 .00
-0 -

1  , 417  . 00
48 .00
18 .00

2 ,400 .00

-0 -

$384 .00
$  8 ,424 .00

(384 .00 )

1  , 417  . 00
48  .00
18 .00

2 ,400 .  00

$11 ,923 .00

AIlowed Disal lowed

-0 -
-0 -
-0 -
-0 -

I tem (1):  For subject year,  pet i t ioner deducted, as an adjustment to

income, the sum of $101025.00 as "Employee Business Expensesr ' .  0f  said amount,

$81424.00 was disal lowed by the Audit  Divis ion as a result  of  an audit .  I tem

(2) is not contested by pet i t , ioner,  and, therefore, is not at  issue. I tens (3)

through (5),  c laimed as i temized deduct ions, were disal lowed in to[al  based on
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said audit .  I tem (6) represents a deduct ion of $300.00 per msnth for eight (8)

months awarded pet i t ioner as a fel lowship.

3. Pet i t ioner 's personal income tax return for year in issue as or iginal ly

processed, was computed by the Audit  Divis ion as i f  pet i t ioner was a part-year

resident (see Finding of Fact /11, supra).  The computat ion by the Audit  Divis ion

is in error as pet i t ioner was a resident for the ent ire year al though absent

from New York for part  of  the year.  As a result  of  this audit  adjustment,

pet i t ioner paid addit ional tax plus interest of  $73.11.

4. Pet i t ioner,  who was not a candidate for a degree, was awarded a

Fellowship grant by the Foundation, an organization that is exempt from tax

under secLion 501(a) of the Internal Revenue Code. The grant was awarded

pet i t ioner to enable her to further her studies of cytoplasmic genes in mamil ian

cel ls at the Imperial  Cancer Research Fund laborator ies in London, England.

For subject year pet i t ioner received $7,494.00 from the Foundat ion which

she included as income on both her Federal and New York State income tax

returns. The grant was specif ical ty designated by the Foundat ion to cover

pet i t ioner 's expenses for t ravel,  accomodations, c ler ical  help and equipment

incidental  to the Fel lowship and an award. The amount of $5 1694.00 received by

pet i t ioner for expenses was ful ly expended by her for the specif ied purposes

during the subject year; and accounted for by her to the Foundation. The

balance of the award viz $11800.00 represents the grant.

Petitioner contends that she spent a total of 234 days "away from home"

for which she incurred expenses of $8,424.00. Pet i t ioner fai led to submit any

evideoce in support of excess expenditures previously allowed by the Audit

Divis ion.
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5. Petitioner contended that one room of her four room apartment was used

ent irely as a studyl housing her books and papers, equipped with f i le cabinets,

bookshelves, t l ryewri ters,  tape recorder and transcr iber,  etc.  0n her L973 New

York State Income Tax Resident Return she deducted one fourth of the home rent,

one fourth of home ut i l i t ies and one half  of  telephone bi l ls.

6 .  Pet i t ioner  fo r  sub jec t  year  c la imed,  as  an  i temized deduct ion ,  $2r400.00

as a Fel lowship grant under sect ion 117 of the fnternal Revenue Code. The

amount pet i t . ioner should have claimed as an i temized deduct ion is $1r800.00,

(see F ind ing  o f  Fac t  / f4 ,  supra) .

CONCTUSIONS OF tAW

A. That the $5,694.00 received by the pet i t ioner,  Ruth Sager,  which she

included in her New York personal income tax return for subject year,  const i tuted

a grant specif ical ly designated by the foundat ion to cover expenses for t ravel

accommodations, c ler ical  help and equipment incidental  to the Fel lowship and as

such is excludable from New York gross income in accordance with the meaning

and intent of  sect ion LL7(a)(2) of the Internal Revenue Code.

B. That pet i t ioner has fai led to sustain the burden of proof within the

meaning and intent of  sect ion 689(e) of the Tax law that she was ent i t led to a

greater deduction of away fron home living expenses than allowed by the Audit

D iv is  ion .

C. That pet i t ioner has fai led to sustain the burden of proof within the

meaning and intent of  sect ion 689(e) of the Tax law that the room in her

apartment was used regularly and extensively for business purposes that was

proximately related to her business. Further,  pet i t ioner has also fai led to

show thaL said room set aside in her apartment was not used for personal

entertaining.
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D. That the fel lowship award claimed by pet i t ioner as an i temized deduct ion

in  the  amount  o f  $2 ,400.00  is  l im i ted  fo r  per iod  in  i ssue to  $1 ,800.00  in

accordance with the meaning and intent of  sect ion 117(b)(2)(B) of the Internal

Revenue Code.

E. That pet i t ioner 's personal income tax relurn for subject year be

computed on the basis that.  pet i t ioner was a resident of New York State for the

ent i re  year .

F. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated October 27, 1975 to be consistent with Conclusions of Law

determined hereto; and that,  except as so granted, the pet i t ion is in al l  other

respec ts  den ied .

DATED: Albany, New York

ocr 3 0 rgBl
STATE TAX COMMISSION


