
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Arnold & Barbara Rothstein

AFFIDAVIT OF }fAIIING

for Redeterminat ion of a
of a Determinat ion or a
Personal Income & UBT
under Art ic le 22 &23 of
for the Year 1973

Defic iency or a Revision
Refund of

the Tax Law

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Arno1d & Barbara Rothstein, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Arnold & Barbara Rothstein
628 A 3rd St.
Brooklyn, NY 17275

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t . ioner.

rn to before me this
d a y  o f  A p r i l ,  1 9 8 1 .

is the pet i t ioner
the last knowg address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arnold & Barbara Rothstein

AFFIDAVIT OF MAII,ING

for Redeterminat ion of a
of a Determinat ion or a
Personal Income & UBT
under Art ic le 22 &23 of
for the Year 1973

or a RevisionDefic iency
Refund of

the Tax Law

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Alan H. Quinn the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. AIan H. Quinn
1 1 8 5  E .  g r h  S t .
Brook1yn, NY 11230

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

Sworn to before me this
3 r d  d a y  o f  A p r i l ,  1 9 8 1 .

further says that the said addressee is the
herein and that the address set forth on said

of the representat ive of the pet i t ioner.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  3 ,  1 9 8 1

Arnold & Barbara Rothstein
628 A 3rd  St .
Brooklyn, NY 11215

Dear  Mr .  &  Mrs .  Roths te in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of t .ax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Alan H. Quinn
1 1 8 5  E .  9 r h  S r .
Brooklyn, NY 11230
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMI,IISSION

In the Matter of the Petition

o f

ARN0LD ROTHSTBIN and BARBAM ROTHSTEIN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the Year 1973.

DECISION

Peti t ioners, Arnold Rothstein and Barbara Rothstein, 628A 3rd Street,

Brooklyn, New York 11215, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax law for the year 1973 (Fi le No. 78296).

A smal l  c laims hearing was held before tJ i l l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on July 19, 1979 and February 19, 1980. Pet i t ioners, Arno1d Rothstein

and Barbara Rothstein, appeared by Alan H. Quinn, CPA. The Audit  Divis ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSI]ES

I .

to the

I I .

68s (c)

I,Jhether income derived from petitioner's

unincorporated business tax.

Whether penalties pursuant to sections

of the tax Law were properly imposed.

sel l ing act iv i t ies is subject

0es (a )  (1 ) ,  685 (a )  (2 )  and

FINDINGS OF TACT

1. Pet i t ioners, Arnold Rothstein and Barbara Rothstein, t imely f i led a

joint New York State Income Tax Resident Return for the year 1973, on which

net business income of $22r135.97 was reported. An unincorporated business

tax return was not f i led for the vear 1973.
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2. 0n Apri l  11, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

in  the  sum o f  $11211.81  aga ins t  pe t i t ioners ,  Arno ld  Roths te in  and Barbara

Rothstein, for the year L973, along with an explanatory Statement of Audit

Changes on which the net business income of $22r135.97 was held subject to the

unincorporated business tax. Penalt ies were imposed pursuant to sect ions

685(a) (1 )  and 685(a) (2 )  o f  the  Tax  law.  In  add i t ion  pena l t ies  were  imposed

for fai lure to f i le declarat ions of est imated tax for personal income tax and

unincorporated business tax pursuant to sect ion 685(c) of the Tax Law in the

amounts  o f  $45.09  and $27.96  respec t ive ly .

3. Pet i t ioner Arnold Rothstein was a furni ture salesman sel l ing for

Roger Rougier l tee and Cimon Limitee ( the "pr incipals") dur ing the year 1973.

Both pr incipals were aff i l iated, carry noncompeting furni ture l ines and were

located in Montreal,  Canada.

4. Pet i t ioner Arnold Rothstein was compensated on a corunission basis

with no withholding of payrol l  taxes and no reimbursement of sel l ing expenses,

except for extraordinary expenses; such as, t r ips to Montreal,  Canada and

trade show expenses.

5. The pr incipals forbad pet i t ioner from represent ing other f i rms and

restr icted his sel l ing terr i tory to the Eastern seaboard. Pet i t ioner was

required to regular ly report  his act iv i t ies and whereabouts, to attend al l

sales meetings in Canada and to render services at the pr incipalsr t rade

shows.

6. Pet i t ioner A,rnold Rothstein was provided with sales forms, leads and

price l ists.  He was required to cal l  upon accoutrts requested by his pr incipals;

however,  on large accounts pet i t ioner lvas reguired to be accompanied by his

pr inc ipa l ' s  sa les  manager .  Most  o f  pe t i t ioner 's  sa les  ca l l s  were  genera ted  by

inquir ies received by the pr incipals,  which were, in turn, referred to him.

In addit ion to his sel l ing act iv i t ies, pet i t ioner was assigned administrat ive
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dut ies l  such as ,  ad jus t ing  c la ims,  co l lec t ing  pas t  due accounts ,  inves t iga t ing

compraints,  servicing customers and performing design funct ions.

7 .  A11 orders and new accounts vrere approved by the pr incipals.  At

Lrade shows, pet i t ioner Arno1d Rothstein was assisLed by company personnel and

set up exhibi ts as directed by the pr incipal_s.

8. Both pr incipals have provided wri t . ten statements indicat ing that

pet i t ioner is their  employee and that they encourage pet i t ioner 's dual status

as an employee of both companies. They recognize that.  pet i t ioner 's dut ies are

simi lar for both companies and that he usual ly sel ls their  products to the

same c l ien ts .

9. Pet i t ioner Arnold Rothstein was general ly required to perform his

dut ies  be tween 9 :00  A.M.  and 5 :00  P.M.  and was usua l ly  g ran ted  two weeks  pa id

vacat ion  per  year .

10. Pet i t . ioner Arno1d Rothstein did not maintain an off ice in the United

States, but performed many of his funct ions from his home located in the City

and State of New York.

11. Pet i t ioner ArnoId Rothstein paid sel f-employment taxes and reported

his income and sel l ing expenses as a sole proprietor.  Pet i t ioner Barbara

Rothstein was a housewife during the year 1973 and did not part ic ipate in her

husband 's  se l l ing  ac t iv i t ies .

72. Al though pet i t ioners chal lenged the imposit ion of the penalty pursuant

to sect ion 685(c) of the Tax Law, no information or evidence was submitted

regarding the aforementioned penalty. The joint. New York State fncome Tax

Resident Return f i led for the year 1973 indicated personal i -ncome tax due of

$1'L27.34, without any prepa)rments through withholding taxes or through an

est imated tax return.
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CONCLUSIONS OF LAW

A. That sufficient direction and control was exercised by Roger Rougier

Ltee and Cimon Limitee during the year 1973 so as to cause petit ioner Arnold

Rothstein to become their employee within the meaning and intent of section

703(b) of the Tax Law and, accordingly, the income derived therefrom is not

subject to the unincorporated business tax.

B. That the penalty pursuant to section 685(c) of the Tax Law was properly

imposed for personal income tax purposes.

C. That the petition of Arno1d Rothstein and Barbara Rothstein is granted

to the extent that the unincorporated business tax imposed is cancelled, along

with the related penalt ies imposed under sect ions 685 (a) (1) ,  685 (a) (2) and

685(c) of the Tax Law.

D. That the Audit Division is hereby directed to accordingly modify the

Not ice of  Def ic iency issued Apr i l  11,  1973;  and thatr  except  as so grantedt

the petit ion is in all other respects denied.

DATED: Albany, New York

APR 0 3 1981


