
STATE OF NEW YORK

STATE TAX COMM]SSION

fn the Matter of the Pet i t ion
o f

Stuart ,  01ga & Patr ic ia Robinson

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7968-1971.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l l th day of December, 1981, he served the within not ice of Decision by
cert i f ied nai l  upon Stuart ,  Olga & Patr ic ia Robinson, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Stuart ,  01ga & Patr ic ia Robinson
22A-55 46th Ave.,  Apt.  7W
Bays ide ,  NY 11361

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

dd

)

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
L l th  day  o f  December ,  1981

addressee is  the pet i t ioner
Iitrapper is the last known a

that  the said
for th on said ress



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

D e c e m b e r  1 1 ,  1 9 8 1

Stuart ,  Olga & Patr ic ia Robinson
220-55 46th Ave.,  Apt.  7W
Bays ide ,  NY 11361

Dear  Mr .  &  Mrs .  Rob inson:

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
dat.e of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
A1bany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( CO},IMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ions

o f

, STUART E. R0BINSoN, oLcA RoBINSoN
PATRICIA ROBINSON

for Redeterminat ion of Def ic iencies or
Refunds of Personal Income Taxes under
22 of the Tax Law for the years 1968,
1970 and 1971.

DECISION

Peti t ioners, Stuart  E. Robinson, 01ga Robinson and Patr ic ia Robinson,

220'55 46th Avenue, Bayside, New York 1136L, f i led pet i t ions for redetermina-

t ion of def ic iencies or for refunds of personal income taxes under AxLicLe 22

of the Tax Law for the years 7968, 1-969,7g70 and 7977 (Fi le t lo.  00454).

A formal hearing was begun before PauI B. Coburn, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two t lor ld Trade Center,  New York, New

York ,  on  June 16 ,  1975,  a t  1 :30  P.M.  A t  the  conc lus ion  o f  th is  sess ion  the

matter was marked trcont inued". Pet i t ioner Stuart  E. Robinson appeared pro se.

The Aud i t  D iv is lon  appeared by  Peter  Cro t ty ,  Esq. ,  (So lomon S ies ,  Esq. ,  o f

counsel) .  The hearing was resumed and concluded before Archibald F. RoberLson,

J r . ,  Hear ing  0 f f i cer ,  a t  the  same o f f i ces  on  Ju ly  17 ,  1979,  a t  10 :45  A.M.

Pet i t ioner Stuart  E. Robinson again appeared pro se. The Audit  Divis ion

appeared by  Peter  Cro t ty ,  Esq. ,  (J .  E l len  Purce l l ,  Esq . ,  o f  counse l ) .

The term rfpet i t ioner" as used in this decision refers to pet i t ioner

Stuart  E. Robinson.

ISSUES
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Ar t i c le
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filing of amended returns
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for the years 1968

clain of foreign
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expropriat ion loss under sect ion 165(i)  of  the United States Internal Revenue

C o d e .

I I .  Whether a determinat ion of t imel iness for federal  tax purposes controls

the issue under the Tax law of the State of lriew York.

I I I .  Whether a let ter f rom the fnternal Revenue Service, dated August 23,

L972, permit t ing recognit ion in 197\,  binds the Tax Commission as to the years

for which the loss is avai lable.

IV. Llhether the Foreign Claims Sett lement Commission's Decision No.

CU-6809, dated October 20, 1971, amounts to evidence pet i t ioner can urge as

sat isfying his burden of persuasion with respect to his expropriat ion loss.

V. I{hether the Cuban Community Property Law, which was applied by the

Foreign Claims SeLtlement Commission for purposes of the United States-Cuban

Sett lement,  is inappl icable under the laws of the State of New York.

VI.  ldhether sect ion 687 of the Tax Law precludes pet i t ionerts recovery of

in te res t .

VII .  IdheLher pet i t ioner,  with respect to losses claimed to be in excess of

those accepted by the Foreign Claims Sett lement Commission, adduced suff ic ient

evidence to substant iate such losses.

VIII. l,]hether petitioner adduced sufficient evidence to substantiate any

addit ional losses with respect to the years herein involved.

IX. Idhether pet i t ioner substant iated the business expenses for 1969 and

1970 and i temized deduct ions for 1970 disal lowed by the Audit  Divis ion.

FINDINGS OF FACT

1. Pet i t ioners Stuart  Robinson and 01ga Robinson t imely f i led a New York

State Combined Income Tax Return ( IT208) for 1968. Pet i t ioner t imely f i led a

New York State Income Tax Return ( IT201) for 1969. Pet i t . ioners Stuart  Robinson
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and Patricia Robinson timely filed a New York State Combined Income Tax Return

(IT208) for 1970. Pet i t ioners Stuart  Robinson and Patr ic ia Robinson t imely

f i led a New York State Income Tax Return ( IT201) for 1971.

2. 0n May 31, 1972 pet i t ioner f i led amended New York State income tax

returns for 1968, 7969 and 1970 claiming a refund of al l  income taxes paid on

said returns. Attached to each return was an explanat ion that on 0ctober 28,

1971 the Foreign Claims Sett.lement Corunission of the United States confirned

pet i t ioner 's  Cuban expropr ia t ion  losses .  Pet i t ioner  c la imed sa id  loss  on  h is

1971 Federal and New York State income Lax returns and computed a net operating

loss  fo r  1971 wh ich  he  car r ied  back  to  1968,  L969 and 1970.

3. 0n March 5, 1973 the Audit  Divis ion issued not ices of disal lowance to

pet i t ioners for 7968, 7969 and, 797A. Said not. ices stated:

"Even though the Foreign Claims Settlement Commission has
cert i f ied that you suffered a loss as a result  of  the act ions of the
Sovernment of Cuba, the Commission only determines the validity and
amount of the claim against such foreign country.  Therefore, the
loss claimed on your 1971 return has been disal lowed and there is no
net operat ing loss avai lable as a carryback. ' t

4.  0n Apri l  13, 1973, the Audit  Divis ion issued not ices of def ic iency

with attached statements of audit  changes to pet i t ioner and to pet i t ioners

Stuart  Robinson and Patr ic ia Robinson for 1969 and 1970 respect ively,  for

add i t iona l  persona l  income taxes  o f  $599.53  and $r ,052.24 ,  respec t ive ly ,  p lus

interest.  The Statenent of Audit  Changes for 1969 disal lowed business expenses

of  $41790.50  and the  Sta tement  fo r  1970 d isa l lowed bus iness  expenses  o f  $51475.26 ,

rned ica l  expenses  o f  $1 ,053.00 ,  con t r ibu t ions  o f  $550.00  and misce l laneous

expenses of $600.00, because pet i t ioners did not appear for an examinat ion of

their  reLurns.

5. On August 26, 1974 the Audit Division issued to petit ioners Stuart

Robinson and Patricia Robinson a Notice of Deficiencv for 197L in the amount of
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$1r857.90 plus interest.  The Statement of Audit  Changes attached to said

Notice stated:

"Even though the Foreign Claims Settlement Comnission of the
United States cert i f ied in 1971 that you suffered a loss as a result
of the actions of the government of Cuba, such action does not give
r ise Lo a loss on your 1971 return as Lhe losses rrrere incurred during
the years 1960 and 1961. Therefore, the loss claimed on your 1971
return is disal lowed. .  .  rr

6.  Pet i t ioner founded, as sole shareholder and president,  Internat ional

Lema Co. (Lema), a New York corporat ion, to engage in the export  sales of

l ight ing f ixtures to Lat in America and to pass on discounts to his Cuban-f ,at in

American companies as a bulk purchaser of mater ials.

7. Pet i t ioner,  pursuant to his plan to establ ish a ser ies of manufactur ing

enterpr ises throughout Lat in America, moved to Cuba in 1955. He and Inocencia A.

Blanco each invested $25r000.00 and incorporated Compania Lamparas Futurama SA

(Lamparas) in Havana, Cuba, to engage in the manufacture of light.ing fixtures.

In 1957 he bought out Mr. Blanco for $41,000.00 and assumed ful l  ownership and

control  of  Lamparas.

8. Pet i t ioner and his family departed from Cuba in 1960. In May 1961

Lamparas was intervened by the Cuban Government and in Octobex 1967 it was

nat ional ized. During his stay in Cuba, pet i t ioner remained a domici l iary and

resident of New York State.

9. Pet i t ioner and his then wife,  01ga, executed a separat ion agreement,

dated August 23, 1968. The agreement was governed by the laws of New York

State. He subsequent ly divorced Olga and maruied Patr ic ia.

10. Pet i t ioner submitted a copy of Internal Revenue Service Form 1909,

Computat ion of Income Tax - Individuals which showed addit ional tax of $1,684.45

for 1961. Attached to said form was an explanat ion which indicated the Internal

Revenue Serv ice  ( I .R .S. )  d isa l lowed as  Cuban losses ,  s tock  loss  f rom Lamparas
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o f  $ 2 5 ' 0 0 0 . 0 0  a n d  a  p e r s o n a l  p r o p e r t y  l o s s  o f  $ 5 , 7 0 0 . 0 0 .  T h e  I . R . S .  a l l o w e d  a

capit .al  loss composed of the fol lowing:

11. Pet i t ioner submitted a copy of his 1967 U.S. Individual fncome Tax

Return. Attached to said return was a schedule for long-term capital  loss

carryover which indicated a loss for 1961 of $75,000.00 and the statutory

l im i ta t ion  taken o f  $1 ,000.00  f rom 1961 th rough 1965 and 92 ,500.00  fo r  7966.  A

notat ion at the bottom of the schedule states: t tsett led with IRS I /7/66-

Appel late Court  t t238289204/ 62., ,

72. Petitioner submitted two reports from the Foreign Claims Settlement

Commission (Cornnission),  a proposed decision dated September 8, 1971 and a

f inal  decision dated October 20, 1971. The Commission determined that pet i t ioner

and his f i rst  wife,  01ga, as a result  of  the act ions of the Cuban Government

suffered a loss as fol lows:

I tem

Lema
lamparas
Lamparas
Total  Capital  Loss
Statutory Limitation

Stuart E.

$ 43,  696.37
2 ,090  . 07

490 .00
1 ,130 .00
4 ,955  .  00

52 ,36L .44
52.361 .44

$ 5 ,ooo.oo
25 ,000 . 00
41 ,  ooo.  o0

$7 t , 000 .00
$  1 ,000 .00

Lamparas
Debt
Ford  Car
Mercury Car
Personal Property

Sub-Total
fnterest

TotaI

$

5

01ga

$  43 ,696 .37

490 .00
1  ,  130  .00
4 ,955  . 00

$  50 ,27 r . 37
50 ,277 .37

Date  o f  Loss

May 31 ,  1961
May 31,  7961
December 1, 1960
December 1,  1960
Decenber  1,  1960

Lo4,722.88 $ 100 ,542 .  74

The Commission, applying Cuban cornrnunity property law, deterrnined 01ga's loss.

Pet i t ioner claimed that the fuI1 $102,632.81 loss should be attr ibutable to him

because 01ga was never a claimant before the Comrnission and both were residents

of New York State so that Cuban community property law would not apply to them.
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13 .  Pet i t ioner  submi t ted  a  le t te r  f rom the  I .R .S.  da ted  August  23 ,  1972

which stated that his application for tentative carryback refund had been

processed. The let ter indicated that he reported a net operat ing loss in 1971

and car r ied  back  sa id  loss  to  h is  1968,1969 and 1970 re tu rns .

14. Pet i t ioner test i f ied that the loss years were actual ly 1960 and 1961

and that the statute of l imitat ions had run for those years. Further,  he

testified that neither he nor Lhe Federal government had his returns available

for computing his operat ing loss for 1960 or 1961 and based on mit igat ion of

the  s ta tu te  o f  l im i ta t ions  (sec t ion  1311 o f  the  I .R .C. )  the  I .R .S.  a l lowed h im

to  c la im the  loss  in  1971.

15. At a conference pr ior to the hearing, pet i t ioner substant iated part  of

the business expenses deducted for 1969 and 1970 and part  of  the i temized

deduct ions for 1970. Business expenses for 1969 were al lowed in the amount of

$2 '101.50 .  The ad jus tments  a l lowed fo r  1970 were  bus iness  expenses  $2  1672.26 ,

med ica l  expenses  o f  $672.00 ,  con t r ibu t ions  o f  $150.00  and misce l laneous expenses

o f  $ 2 0 0 . 0 0 .

16. At.  the hearing held on July 17 ,  1979, pet i t ioner claimed that his

Cuban expropr ia t ion  loss  shou ld  be  about  $180,000.00  p lus  in te res t .  He had

repor ted  on  h is  1971 re tu rns  sa id  loss  in  the  amount  o f  $991397.00 .  The

$ 1 8 0 , 0 0 0 . 0 0  l o s s  c o n s i s t e d  o f  h i s  $ 5 2 , 3 6 1 . 4 4  p l u s  O l g a  R o b i n s o n ' s  s h a r e  o f

$50 '271.37  repor ted  by  the  Conn iss ion ,  the  $25,000.00  and $41,000.00  a t t r ibu tab le

to Lamparas and the $51000.00 attr ibutable to lema (see Finding of Fact ' t10I,

supra)  and a  $5 ,000.00  ($4 ,000.00)  add i t iona l  loss  c la imed to  be  a l lowed by  the

Appe l la te  Cour t  (see  F ind ing  o f  Fac t  i l1 l r t ,  supra) .

17. Copies of pet i t ioner 's 1969 and 1970 Federal  income tax returns

conta ined a  schedu le  fo r  h is  long- te rm cap i ta l  loss  car ryover  o f  $75r000.00
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from 1961. As of 7969 said loss had been reduced

the  loss  was reduced to  $62,105.00  as  a  resu l t  o f

capital  losses deducted on his pr ior year returns.

these deduct ions already claimed by pet i t ioner on

t o  $ 6 3 , 1 0 5 . 0 0  a n d  a s  o f  1 9 7 0

the statutory limitation for

No adjustment was made for

h is  p r io r  year  re tu rns .

CONCIUSIONS OF IAW

A. That there shal l  be al lowed as a deduct ion any loss sustained during

the taxable year and not compensated for by insurance or otherwise I .R.C.

g 1 6 5  ( a )  .
In the case of an individual,  the deduct ion under subsect ion (a)

sha l l  be  l im i ted  to  - .  .  .

(3) losses of property not connected with a trade or business,

i f  such  rosses  ar ise  f rom f i re ,  s to rm,  sh ipwreck ,  o r  o ther  casua l ty ,

o r  f r o m  t h e f t . . .  I . R . C .  9 1 6 5 ( c )

A loss  sha l l  be  a l lowed as  a  deduct ion  under  I .R .C.  S165(a)  on ly

for the taxable year in which the loss is sustained. Treas. Reg.

sec t ion  1  .  165-1  (d )  .

B .  That  sec t ion  165( i )  o f  the  I .R .C.  was added by  sec t ion  238 o f  P .L .

88'272 and anended by sect ion 3 of P.L. 88-348. Said sect ion provided that any

loss of tangible property resulting from expropriation by the Government of

Cuba is treated as a loss from a casualty within the meaning of sect ion t65(c)(3)

of the Code, relat ing to l imitat ion on loss of individuals.  Such loss is

treated as having been sustained on October 74r 7960, unless i t  is establ ished

that the loss was sustained on some other day. In any case, where the statutory

period of l imitat ions has expired, refund or credit  of  any overpa)rment of tax

attr ibutable to the appl icat ion of sect ion 165(i)  of  the Code may nevertheless

be made or al lowed i f  c laim therefor ?ras f i led before January 1, 1965. Sect ion
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165(i)  of  the Code appl ies in respect of losses sustained as the result  of

Cuban expropriat ions occuring before January 1, 1964, with respect to taxable

years  end ing  a f te r  December  31 ,  1958 (Rev.  RuI .  65-87 ,  1965-1  C.B.  111) .

Sec t ion  165( i )  was  a lso  amended by  P.L .  9 l -677.  Sa id  b i l l  p rov ided tha t

Cuban expropriations losses of individuals with respect to investment property

are to be treated in the same way as Cuban expropriat ion losses of individuals

with respect to personal property under present law; that is,  as casualty

losses which may be carr ied back and carr ied over under the net operat ing loss

provisions. The bi l l  a lso provided that,  notwithstanding any law or rule of

law, refund or credit of any overpaJrment attributable to the amendments made by

the bi l l r  m4Y be made or al lowed i f  a claim for refund or credit  is f i led

before July 1, 7977. As in the case of expropriat ions of personal use property,

an investment property loss is to be treated as having been sustained on

October 14, 1960, unless i t  is establ ished that i t  was sustained on some other

d a y .  ( s e e  c o m m i t t e e  R e p o r t  o n  P . l .  9 l - 6 7 7 ,  ' 7 2  v o r . 2  s t a n d .  F e d .  T a x  R e p .

( ccH)  21 ,  007-3 ) .

C. That pet i t ionerrs f i l ing of amended returns for the years at issue in

May, 1972 was not a t imely appl icat ion for a claim of foreign expropriat ion

loss  under  sec t ion  165( i )  o f  the  I .R .C.  Refund c la ims fo r  losses  on  tang ib le

property were required to be f i led before January 1, 1965 and refund claims for

Iosses on invesLment property vrere required to be f i led before July 1, 1971

(see 0gden v. uni ted states ,  432 F.supp. 214).  Further,  under Treas. Reg.

sec t ion  1 .165-1(d)  losses  are  requ i red  to  be  deducted  in  the  year  sus ta ined.

S ince  pe t i t ioner rs  losses  were  sus ta ined in  1960 and 1961,  such losses  are

required to be deducted in said years.
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D.  That  sec t ion  1311 o f  the  I .R .C.  does  prov ide  fo r  the  mi t iga t ion  o f  the

statute of l imitat ions when an inconsistent posi t ion is held. However,  the

d isa l lowances  by  the  I .R .S.  o f  pe t i t ioner 's  losses  in  1961 were  cor rec t  under

the then current law. When the law was amended allowing such losses to be

deducted without regard to the statute of l imitat ion on refund or credit ,

pe t i t ioner  was a l lowed to  c la im a  re fund fo r  the  c losed year .  S ince  the  I .R .S.

did not hold an inconsistent posi t ion at the t ime of the disal lowance of the

losses and pet i t ioner was al lowed to claim a refund within the t ime al lowed by

sec t ion  165( i )  o f  I .R .C. ,  sec t ion  1311 wou ld  no t  app ly  in  th is  ins tance.

E. That sect ion 687 of the Tax Law provides for the l imitat ion on credit

or refund. There are no provisions under said sect ion for Cuban expropriat ion

losses. Therefore, a determinat ion of t imel iness for Federal  tax purposes

would control  for New York State tax purposes.

F. That the Tax Commission is not required to accept as correct any

(Federal) changes in income but may conduct an independent audit or investigation

within the neaning and intent of  sect ion 697 (b) of the Tax law.

G.  That  i ssues  IV ,  V ,  V I ,  V I I  and VI I I  a re  rendered moot ,  s ince  the

statute of l imitat ions tol led with respect to pet i t ioner 's f i l ing for refunds

as a result  of  Cuban expropriat ion losses.

I{ .  That pet i t ioner substant iated in part ,  the business expenses for 1969

and 1970 and i temized deducl ions for 7970 disal lowed by the Audit  Divis ion.

The Audit  Divis ion is directed to modify the not ices of def ic iency dated

Apr i l  13 ,  1973 fo r  1969 and 1970 as  shown in  F ind ing  o f  Fac t  "15" ,  supra .

I .  That the pet i t ion of Stuart  E. Robinson and 01ga Robinson is denied

and the Not ice of Disal lovtance for 1968 dated l{arch 5, 1973 is sustained. The

pet i t ions of Stuart  E. Robinson and Stuart  E. Robinson and Patr ic ia Robinson
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are granted to the extent indicated in Conclusion of Law I 'Hrr,  supra but in aII

other respects denied; the not ices of def ic iency for 1969 and 1970 dated

Apri l  13, 1973 are sustained as modif ied; the not ices of disal lowance for 1969

and 1970 dated March 5, 1973 are sustained. The pet i t ion of Stuart  E. Robinson

and Patr ic ia Robinson is denied and the Not ice of Def ic iency for 1971 dated

August 26, 7974 is sustained.

DATED: Albany, New York

DEC 11 1981
COMMISSION


