
STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Marshal l  Robertson
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 4  &  1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Marshal l  Robertson, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Marshal l  Robertson
169-07 81s t  Ave.
Jamaica, NY L7432

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
25 th  day  o f  September ,  1981.

that the said
forth on said

is the petitioner
the last known address

addressee
wrapper .1s



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Marshal l  Robertson

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Incone
Tax under Art ic le 22 of the Tax Law for the Years
L 9 7 4  &  1 9 7 5 .

ASFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon George R. Krunholz the representat ive of the pet i t ioner in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

George R. Krumholz
L7 Malden C i rc le
Wheatly Heights, NY 11798

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herei-n and that the address set forth on said e/rapper is the
last known address of the representat ive of the pet i t iqner.

Sworn to before me this
25 th  day  o f  September ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 25, 1981

Marshal l  Robertson
169-07 81st Ave.
Jamaica, NY 17432

Dear  Mr .  Rober tson:

Please t .ake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreure Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone ll (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
George R. Krumholz
17 Malden C i rc le
Wheatly Heights, NY 11798
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COUI{ISSION

In the Matter of the Pet i t ion

o f

MARSHAIT ROBERTSON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArttcLe 22
of the Tax Law for the Years 1974 and 1975.

DECISION

Peti t ioner,  Marshal l  Robertson, 169-A7 81st Avenue, Jamaica, New York

11432, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years 1974 and 1975

( F i l e  N o .  1 9 9 6 0 ) .

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two lr /or ld Trade Center,  New York,

New York ,  on  0c tober  8 ,  1980 a t  9 :15  A.M.  Pet i t ioner ,  Marsha l l  Rober tson,

appeared with George R. Krumholz, Esq. The Audit  Divis ion appeared by Ralph J.

Vecchio, Esq. (Frank Levit . t ,  Esq. ,  of  counsel) .

ISSUE

l^Jhether petit ioner is subject to a penalty under section 085(g) of the Tax

Law for failure to pay over personal income taxes withheld from the employees

of  Deran Marshal l ,  Inc.

FINDINGS OF FACT

1-. On March 28, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

for $1 1261.20 against pet i t ioner,  Marshal l  Robertson. Attached thereto was a

Statement of Def ic iency which explained that pet i t ioner was subject to a

penalty under sect ion 685(g) of the Tax Law as a person who wi l l fu l ly fai led to

col lect,  or t ruthful ly account for and pay over personal income taxes withheld
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frour the employees of Deran Uarshall, inc., during the periods FebruarY 1, t974

to February 28, L974 ( in the sun of $600.00) and 0ctober 1, 1975 to October 28,

1975 ( in  the  sum o f  $661 .20) .

2. 0n June 28, 7977, the Audit  Divis ion reduced the Not ice of Def ic iency

issued March 28, 1977 by $4.26, which represented the f i rst  and f inal  div idend

paid through the bankruptcy proceeding of Deran Marshal l ,  Inc.

3. Pet i t ioner,  Marshal l  Robertson, was stockholder,  president and director

of Deran Marshall, Inc., and contended that withholding taxes were paid for

February, LgTt+, and that no withholding taxes were due for October, 1975-

4. Pet i t ioner submitted a photocopy of a corporate check for $1r416.08'

payable to the 'rNew York State Income Tax Bureau" with a typed notation,

"withholding taxes for per iod January 1, 1975 to September 30, 7975." fn

addition, petitioner rendered sworn testimony and affidavits from former

employees indicating that Deran Marshall, Inc. vras out of business and had no

employees after September 30, 1975.

5. Pet i t ioner,  Marshal l  Robertson, rendered sworn test inony that wit 'hholding

taxes for the year 1974, including February, 1974, were collected, truthfully

accounted for and paid. In support  thereof,  pet i t ioner submitted a copy of a

"Reconciliation of PersonAl Income Tax l,tithheldil form (IT-2103) filed by the

corporat ion for the year 1974, which indicated that $3,951.80 in personal

income taxes were withheld and paid. The aforementioned form (IT-2103) was

obtained by petitioner from the Audit Division and was a copy of the original

form f i led by the corporat ion.

6. Although the Audit Division issued a deficiency and irnposed a penalty

against petitioner, no evidence was submitted as to the source or nature of

available information, if any, that withholding taxes for February, 1974, and
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0ctober, 1975 were due and not paid by Deran Marshall ,  Inc. No evidence was

submitted whether an assessment was issued against Deran Harshall ,  Inc., for

withholding taxes due during the years 1974 and/or 1975.

CONCLUSIONS OF TAW

A. That pet i t ioner,  Marshal l  Robertson, has sustained the burden of proof

as required in sect ion 689(e) of the Tax Law in establ ishing that no withholding

taxes were due or owing from Deran Marshal l ,  Inc.,  dur ing the periods February 1,

1974 to February 28, L974, and October 1, 1975 to October 28, 1975. Accordingly,

pet i t ioner Marshal l  Robertson is not subject to a penalty in accordance with

the meaning and intent of section 685(g) of the Tax Law.

B. That the pet i t ion of Marshal l  Robertson is granted and the Not ice of

Def ic iency  issued March  28 ,  1977 is  cance l led .

DATAD: Albany, New York

, ,'t51981
TE TN( COMI{ISSION


