
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Burton N. Pugach

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 15 of the Tax Law for the Year
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AFFIDAVIT OF MAII

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an emp
of the Department of Taxati-on and Finance, over 18 years of age, and LhaL
the 23rd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Burton N. Pugach, the pet i t ioner in the within pro
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Burton N. Pugach
98-01 -  67 th  Ave.
Fores t  H i l l s ,  NY 11374

and by deposit ing same enclosed in a postpaid properly addressed wrapper
(post of f ice or off ic ial  depository) under the exclusive care and custody
the United States Postal  Service within the State of New York.

oyee
on

d ing ,

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
23rd  day  o f  October ,  1981.

that the said addressee
forth on said wrapper is

is the pet i t ioner
the last known

)
J,



Burton N. Pugach
98-01 -  67rh  Ave.
Fores t  H i l l s ,  NY

Dear Mr. Pugach:

Please take not ice
herewith.

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  23 ,  1981

LL37 4

of the Decision of the State Tax Commission enclosed

You have now exhausted your right
Pursuant to sect ion(s) glS of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date of this not ice.

of review at the adninistrative level.
Tax Law, any proceeding in court  to rev
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in
York, Albany County, within 90 Days f

Inquir ies concerning the computat ion of tax due or refund al lowed in acco
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Comnissioner and Counsel
A1bany, New York L2227
Phone l/ (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE 0F NEI^J YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

BURTON N. PUGACH

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
16 of the Tax Law for the Year 1959.

DECISION

Peti t . ioner,  Burton N. Pugach, 98-01 67th Avenue, Forest Hi l ls,  New York

11374, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 16 of the Tax Law for the year 1959 (Fi le

N o .  0 0 0 2 1 ) .

A formal hearing was cornmenced before Archibald F. Robertson, Jr. ,

Hearing Off icer,  at  the off ices of the State Tax Commission, Two World Trade

Center ,  New York ,  New York ,  on  June 23 ,  7977,  aL  9 :45  A.M.  Pet i t ioner  appeared

pro se. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Francis Cosgrove,

Esq.,  of  counsel) .  The hearing was cont inued before the same hearing off icer

a t  the  same loca t ion  on  0c tober  20 ,  L978,  a t  2 :45  P.M.  Pet iL ioner  aga in

appeared pro se and the Audit  Divis ion appeared by Peter Crotty,  Esq. (Robert  N.

F e l i x ,  E s q .  ,  o f  c o u n s e l ) .

ISSUES

o f

o f

I .  Whether pet i t ioner r .eas assessed by the

personal income t.ax for 1959 in a timely manner

the Tax Law.

II .  Idhether pet i t ioner 's taxable income as

for 1959 was changed or corrected by the United

State of New York for addit ional

as  de f ined in  Sec t ion  373.1  o f

reported on his federal  return

S t a t e s .



'  -3 -

6. Petit ioner, upon his release from prison, f i led an applicatioa for a

formal hearing before the State Tax Conmission to contest the 1959 assessaent.

At the original hearing, petitioner asserted that he was challenging the

federal audit and that the results of that challenge were not yet available.

Petitioner ltas granted an adjourfflent to gather evidence concerning his f959

tax l iabi l i ty.

7. Petitioner sustained hie burden of proof that 37 bank deposits of

$165.00 each, a total of $61105.00 were not unexplained iocomer but transfers

to savings.

8. Petit ionerrs testimony that the $9,92A.00 of unexplained iacone from

Martin Thuna was picked up by the federal auditors from his checkbook, but

that his bank statenent, whicb petitioner did not sbow to the federal auditors,

would have showa a returned or bounced check in that amount is not credible,

hence, as to that item petitioner hae not sustained his burdea of proof.

9. Petit ioner's testimony that the $4r906.95 of otherwise unexplained

income fron Fisher Cooper was a return on an investmeot which represented a

return of capital on an unsubstantiated investnent is not credible, bence, as

to that iten petitioner has not sustained hia burden of proof.

10. Petitionerts testinony that the unexplained incone labelled "General

Motors Building $835.35" was income not subject to tax is an uosupported

conclusion of law, hence, petitioner has not sustained his burden of proof as

to that iten.

11. Petit ionerts testi .mony concerning "Beacon Building $11500.00" and

"Fairfax Building $183.32r',  "Al l-State Building 9416.32", and 'rEngineer

Building $387.00rr is wholly lacking in substance, hence, as to those items

petit ioner has not net his burden of proof.
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72, Pet i t . ionerrs test imony as to ' tBarlo Internat ional $3r890.00r ' ,  "Thuna

$1 '180.00  and ' tKatz  $275.00r t  fa i l s  to  sus ta in  h is  burden o f  p roo f  thereon fo r

the reason given in Fact Finding 9.

13. Pet i t ioner fai led to adduce any evidence concerning contr ibut ions of

$ 4 5 0 . 0 0 ;  I n t e r e s t  o f ,  $ 1 , 9 0 4 . 8 4 ;  T a x e s  o f , 9 7 4 3 . 6 2 ;  a n d  d i v i d e n d s  o f ,  $ 5 8 . 2 0 ,

and hence as to those i tems pet i t ioner has not sustained his burden of proof

t.o show an amount different than found by the Federal audit.

14. Pet i t ionerrs test imony concerning business auto expenses of i21258.87

is whol ly ]-acking in substance, hence, as to that i teqt pet i t ioner has not net

his burden of proof to an amount grater than that al lowed by the I .R.S.

15 .  Pet i t ioner rs  tes t imony concern ing  $2r993.96  in  o therw ise  un ident i f ied

deposits,  is so general  and so lacking in cogency as to be unsubstant ial ,

hence, insuff ic ient to meet pet i t ioner 's burden of proof that they were not

taxable income.

76. No issue of f raud has been raised at any stage of the matters herein

involved.

17. Pet i t ioner 's test imony concerning his investment losses and bad debts

is so general and so lacking in cogency as to be insubstantial. The largest

bad debt,  for $33,000.00, was evident ly assigned to his former wife before

1959' so that any possible but unproved loss for that item would not have been

pet i t ioner 's loss in any event.

18. Pet i t ionerrs test imony concerning the deduct ibi l i ty of  legal fees is

too general  to be convincing, hence, as to his deduct ions therefor,  pet i t ioner

has fai led to sustain his burden of proof as to their  deduct ibi l i ty.

19. In the face of the statement in Exhibi t  6,  the federal  audit  report ,

Lhat  fo r  1959 peL i t ioner rs  taxab le  income d isc losed by  re tu rn  was $998.39 ,



petitionerrs Btatenent that for 1959 he "had reported both Federally and

Statewise and paid Federal and State income taxes on about $50,000.00, somewhere

around there, approximately't, is so inherently incredible. as to mark petitioner

as a witness largely unworthy of belief.

20. 0n November 28, 1978, pet i t ioner wrote to the Hearing Off icer at the

offices of the State Tax Comrrission where the heariogs h'ere held to report

that rrby letter dated Novenber 13, 1978, the Internal Revenue Service agreed

to accept a substantially lesser sun than assessed." This settlement was due

to a cou$ronise and not to any change or correction by any federal authority

in pet i t ioner 's taxable federal  income for 1959.

coNcl,usloNs otr LAI{

A. There being no fraud asserted, the burden of persuasion in this

proceediog was upon petitioner,

B. That petitioner nas assessed within the time provided by Section

373.1 of the Tax f ,aw.

C. That pet i t ionerrs taxable income as reported on his federal  return

for 1959 was both changed and corrected by the United States.

D. That the acceptanee by the United States of a coupromise for a lesser

sun than that assessed as a result of a federal audit adjustment, of taxable

federal income for L959 does not represent a change in the underlying federal

audit adjustment.

E. That except for the $6,105.00 after nhich pet i t ioner net bis burden

of proof that the federal changes or corrections were erroneous, petitioner

has not sustained his burden of proof that any of the other federal audit

adjustments were erroneous.



,

F .  That  pe t i t ioner rs

of his 1959 personal income

sect ion 376 of the Tax Law.

G. That the pet i t ion

detai led in Fact Finding 7,

DATED: Albany, New York

0cT 2 3 1981

/- o -

incarcerat ion did not make his fai lure to pay al l

tax when due involuntary within the meaning of

of Burton N. Pugach

den ied .

i s ,  e x c e p t  a s  t o  t h e  $ 5 1 1 0 5 . 0 0

COMIIISSIONER


