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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Paul Powers

and Orleen Powers

for Redeterminat ion of a Def ic iency or a Revision

of a Determi-nat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Years  1971 -  t912.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Paul Powers, and Orleen Powers, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Paul- Powers
and Orleen Powers
30 Chape l  S t .
George Town, Ontar io,  Canada

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

20th day of  February,  1981

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner

is the last known address

herein

o f t
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

PauI Powers

and 0rleen Powers

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years I97L - L972.

AFTIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an eurployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mail upon Carmen J. Caggiano the representative of the peLitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Carmen J. Caggiano
457 Third st .
Niagara FalLs,  NY 14301

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) 'nder the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

forth on said wrapper is the lastthe petitioner herein and that the address set

known address of the representative of the

: '"" ' '  /

Sworn to

20th day

t '

before me this

o f  February ,  1981.
(=-'
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  20 ,  1981

Paul Powers
and Orleen Powers
30 Chapel St.
George Town, Ontar io,  Canada

Dear  Mr .  &  Mrs .  Powers :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Carmen J. Caggiano
457 Th i rd  S t .
N iagara  Fa l l s ,  NY 14301
Taxing Bureau' s Representat ive



STATE OF NE[[ YORK

STATE TAX CCI,IMISSION

In the llatter of the Petition

of

PAUL PC['{ERS ard ORTEEN PC['{ERS

for Redeterrninatj-on of a Deficiency or for
Refund of Personal Incrcne Tax urder Article
22 of the Tax Iaw for the Years 1971 ard
I972.

DrcISION

Petitioners, Paul Powers ard Orleen Pov,€rs, 30 Ch,apel Street, Cieorge

Tror'rn, Ontario, Canada, filed a petition for redeterrnination of a deficienry or

for refunC. of pensonal incone ta< urder Article 22 of ttre Tax law for tlre

years 1971 and 1972 (FiIe lb. fl339).

A snal-l cl-ajms hearing was held before Carl P. !,rlright, Hearing Officer,

at ttre offices of thre State Tax @fimission, Cenessee Buildi-rrg, One W. Cenessee

Street, Buffalo, Iilew York, on April 24t l-9B0 at 1:15 P.I{. Petitioners appeared

by Carmen J. Caggeano, PA. The Audit Division appeared by Ralph J. Vecchio,

Esq. (Patricia L. Bn-unbaugh, Esq., of counsel) .

ISSUES

I. Whether petitioners are entitled to a deduction for travel ard ar,rray-

fronrhone expenses incured by petitj-oner Paul Povrers in onnection witlr his

enplolzment.

II. Whettrer petitioners, Paul trowers ard. Orleen Pqrers, changed thei-r

dcrnicile frcrn the State of New York to Canada in June 197I.

FINDINGS OF FACT

1. Petitioners, Paul Povvers ard Onleen Pouers, filed New York State

inccrne tax residerrt retr:rns for I97t alrd, L972, wkrerein ttrey irdicated their

resjdence to be 194 Ctrristiana Street, IlcrtLr Tbnawarda, Ndp York 14120.
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2. On Decernber 23, 1974, tLre Incqre Tax Bureau issued a Statenent of

Ai.rd.it Changes wherein it recorputed petitioners' liability on the basis thrat

when an enployee j-s assigned to a trnst of duty for nnre than one year, the

assigrnnent ctlanges in naLr.re from tenporary to irdefinite. TLavel, neals ard

lodgjng expense incurred on arr irdefinite assigirrrent are nct deductible, ard

any rejmbursenent or per diem received for such an assign:nent must be reported

as taxable incqre. accrcrdingfy, a Noti-ce of Deficiency was issued against

petitj-oners on Decernber 23, 1974, asserting additional personal inccnre tax of

$1'068.26, plus interest of $141.96, for a total due of $1,210.22 for 1971 ard

L972.

3. On Febnuary 27' L975, petitioners filed witlr ttre State Ta< @nrnission

a petition for redetermination of deficienq,z of personal inccnre tax for tlre

years 1971 ard L972. Ttre gror:rds upon which tkrey requested tkre redeternrination

was that petitioners felt that the away-frcnrhone e>penses clajmed on tlre

rettlrns are legitirnate.

4. Petitioner Paul Po\^rers was transfesed frorn Arcon Sys@rs Ljmit€d,

Tronawarda, New York office in June L97L to urcrk at its Tbronto, Canada office

as superintendent. TLre ccnq:any states ttnt petitioner's transfer to Canada

was to be of a pesnanent nature. Petitioner was thereafter r^,orking out of tlre

Tloronto office ard was required to travel to Peterborough, Kingston ard Nicrtlr

Bay in Canada. Petitioner was rejrh-lrsed for only his neals at t e r te of

fifty doilars ($50.00) per wee]<. Petitioner Paul povyers was rpt rejmbursed

for tlre use of his car wtrich he used to travel to ttre various cities rentioned

above.
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5. Petitioner Paul Powers is a Canadian citizen \^fro on Augrust 30, L974

sigrned an affidavit wh-ich stated that he wished to retract arry statsrents he

made to the Inccne Tax Bureau in the past to ttre effect that he ard his

family continued to maintain a hcne in }brth Tbnawarda, Nevy York after June

L971. Ttrat hi.s statenrent was mad.e in error ard that petitioners did rrot

maintain a- residence in Norttr Ttonawarda, New York after Jr:ne 1971.

The affidavit fr:rttrer stated that petitioner PauJ- Pqorers, his w'ife ard

two of his children went to live in Canada in June L97L. Ilnt petitionersr

son tbnald nroved in witlr a frierd of his ard stayed on until he graduated frcnr

\Iorth Tronawarda High School in ,-une L972 arfr, at that tine he r,tent to Camda to

live wittr petitioners. ltlat petitioners' ottrer son, Paul, Jt., stayed jrl New

York until Septenber l97I because he worked at Yor:r llcst Restanrrarrt dr-rring thre

suInIEr of I97I ard in Septenrber 1971 Paul , Jr. went to Canada to go to oollege.

6. Petitioners filed Federal returns for L97I ar:r, 1972 ard used ttreir

New York address. Th,at petitioners were audited by tlre Interna.l Revenue

Service for L97L and ttre travel expenses were disallq^red. In petitioner

Paul Powersr affidavit of Augiust 30, L974, he states that ttre only reason ttrat

he paid 1971 Federal additional assessrent is because his accountant was on

vacation vfien he received the letter frcm thre Interna.I Revenue Service. That

not knurjng what to do, petitioner nrailed ttrern a check. Petitioner plans to

file a c]aim for refurn. of this f971 additional assessnent with ttre Internal

Revenue Senrice.

7. Petitioners did not present any enzidence as to the disposition of

hj-s hcnre in New York other than the statement ttrey sold ttre property in

october 1974 or evidence in support of ttreir clajm of change of dcnr:icile otlrer

than tkte affidavit of Augiust 30, L974.
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CO}CLUSIOT{S OF IAVI

A. Ttrat petitionens have failed to sustain ttre burden of proof reguired

by section 089(e) of tlre Tax Law, in establishing by a fair preporderance of

afl tlre available evidence, that he was required by his enployer to be away

from his ta< hqre in tl.e pr:rsuit of a trade or hrsiness for a tenporaqz period

of tjrne in arcordance witlr section rc2@) of Internal Revenue Code.

B. Itrat petitionero have failed to establish by a preporderarrce of the

evidence that they ctranged their dsriicile from }dev,r York to Canada in June

I97l-. Once established, a dcnricile ontinues r:ntil thre penson in question

IIEVes to a ne\,r location wittr the bona fide intention of making h-is fixed ard

tr>errnanent hcrne there.

Ttre fact ttrat the instant case lacks substantial evidence in support of

a bona fide int nt to rsnain in Canada on a prernnnent basis during tkre years

at issue, coupled wittr tlre conflicting widence, leads to tfe inference that

petitioners did not change threir dqn-iciIe dr:ring tlre years at issue.

C. Thrat any person dcrniciled in Nerry York is a resident for inccne tax

purtrDses for a specific ta<abLe yearr unl-ess for thrat. year he saLj-sfies all

three of tlre folloving requirenents: (1) he rnaintains ro pernranent place of

abode in this State during such year, (2) he maintains a permanent place of

abode elsewhene during such entire year, ard (3) he sperds in tle aggregate

not more tlran 30 days of thre tacable year in ttris State [20 NYCRR I02.2(b) ] .

That petitionens have failed to shror ttrey met aforenentioned require-

ments; therefore, they were residents of New York State for each of ttre entire

ta<able years of 1971 ard 1972.
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D. That ttre petition of Paul tror,rers and Orleen Polers is denied and tlre

Notice of Deficiency dated Decsnlcer 23, l-:974 is sustained, together wittr zuctr

additional interest v*rich is lawfully owing.

DATED: Albany, New York

FEB 2 O I9BI


