
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Bernard & Jo Ann Pound, Sr.

AFFIDAVIT OF I{AIIING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 7 5  .

Def ic iency or a Revision
Refund of Personal Incone
the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Bernard & Jo Ann Pound, Sr. ,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Bernard & Jo Ann Pound, Sr.
15 Morningside Dr.
Middletown, NY 10940

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

that the said addressee is the pet i t ioner
forth on said h'rapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

Bernard & Jo Ann Pound, Sr.
15 Morningside Dr.
Middletown, NY 10940

Dear  Mr .  &  Mrs .  Pound:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Conurission can only be instituted under
Art ic le 78 of the Civi}  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordafrce
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone lt (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau' s Representative
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STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

BERNARD B. P0UND, SR. and JOANN POUND

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art-icl.e 22
of the Tax Law for the Year 1975.

DECISION

Peti t ioners Bernard B. Pound, Sr.  and JoAnn Pound, 15 Morningside Drive,

Middletown, New York 10940, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

year  1975 (F i le  No.  21503) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York ,  on  May 18 ,  1981 a t  1 :15  P.M.  Pet i t ioner  Bernard  B.  Pound,  Sr .  appeared

pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Angelo A.

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

I. Irlhether transportati-on expenses may be deducted by petitioner Bernard

Pound, a New York City pol iceman, who uses his car for cof,mutat ion purposes and

also transports a f i rearm to the job si te.

I I .  Whether pet i t ioners provided suff ic ient evidence to establ ish the

deduct ions for t 'Entertainment,  Travel and Auto Expense", "Contr ibut ionsrr,

" Interest Expensett  and "Mi-scel laneous Deduct ions".

FINDINGS OF FACT

1. Pet i t ioners, Bernard B. Pound, Sr.  and JoAnn Pound, t imely f i led a New

York State Income Tax Resident Return for 1975.
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2, 0n December 19, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

in the sum of $11019.04 for 1975, along with an explanatory Statement of Audit

Changes which i temized i ts determinaLion as fol lows:

Since you have not repl ied to our let ter dated Apri l  20, 1977 the
items below are disal lowed as unsubstant iated.

Since your remaining al lowab1e i temized deduct ions are less than the
standard deduct ion, the standard deduct ion is al lowed in l ieu of i temized
deduct ions claimed.

Your N.Y. State tax refund is not taxable on your N.Y. State return.
An adjustment is shown below.

AMOI]NT
REPORTED ON

RETIJRN
CORRECTED

AI'IOI]NT ADJUSTMNT

Entertainment, Travel & Auto Expenses
Contributions
Interest Expenses
Miscellaneous Deductions
Balance of I temized Deductions
Standard Deduction
New York State Refund

$  4 ,373 .00
670 .00

3  ,5L4 .72
650 .00

7 ,934 .75
-0 -

$  -0 -
-0 -
-0 -
-0 -
-0 -

(2  , 000 .00 )

$4 ,373 .00
670 .00

3  ,514 .72
650 .00

L ,934 .75
(2 ,000 .00 )

(ss7 . es )

$8  ,584 .  52TOTAI ADJUSTIIENT

3. At a pre-hearing conference the fol lowing adjustments were

amounts substantiated :

made based

Contributions
Interest Expense
Miscel laneous Deduct ions
Travel & Auto Expenses
N.Y. State Tax Refund

AUOT]NT
REPORTED ON

RETI]RN

$  570 .00
3 ,5 r4 .72

650 .00
4 ,373 .00

-0 -

CORRECTED
AMOI]NT ADJUST}TENT

$ -o -  $  670.  oo
2 ,6L7  . 84

-0 -
896 .88
650 .00

-o -  4 ,373 .00
ss7.9s (ss7.95)

ToTAt ADJUSTTTENT $6,031 .93

4. At the hearing the Audit  Divis ion st ipulated to the fol lowing corrected

amounts:



Petitioner Bernard Pound was granted an extension of time in which to submit

docunentary evidence with respect to all adjustments made on the Notice of

Deficiency ; however, no documentary evidence was submitted.

5. Pet i t ioner Bernard Pound is a New York City pol icenan who l ived in

Middletown, New York in L975. In order to reach his place of work by publ ic

transportation over the normal route, he would have to pass through New Jersey.

He is required to have the gun in his possession at al l  t imes. Because of this

requirement,  he must transport  his f i rearn dai ly to and from his place of work.

New Jersey law specifically prohibits any individual who is not a New Jersey

Pol ice Off icer and who is not otherwise l icensed in the State of New Jersey

from carrying a f i rearm whi le travel ing on publ ic transportat ion. New Jersey

Department of Law and Publ ic Safety as a rule rejects gun permits by out-of-state

pol ice off icers. Pet i t ioner did not present any evidence to show that he made

appl icat ion for a New Jersey gun permit .

6. Petitioner Bernard Pound contended inasmuch as New Jersey State Law

prohibi ts the carrying of f i rearms on publ ic transportat ion, and inasmuch as

there is no other form of t ransportat ion avai lable, he was forced to use his

auto to get to work. He claims this deduct ion based on the Wil l ian Addie

ruling of the Internal Revenue Service which he contends is parallel to his

si tuat ion.
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Contributions
Miscel laneous Deduct ions

$100 .00
$s3o  .00

fol lowing travel expenses on his return:

$2  , 250 .00
1 ,600 .  00

523 .00

7. The pet i t ioner claimed the

1 5 , 0 0 0  m i l e s  a t  1 5 C
1 6 , 0 0 0  m i l e s  a t  1 0 Q
Parking fees and tol ls

TOTAI TMVELING EXPENSES $4 ,373  .  00



The expense is based

from his residence,

did not subtract the

travel expenses.

-4-

on the petit ioner going, to and from

two hundred twenty-five times during

cost of using public transportation

his  p lace of  work,

1975. The petit ioner

in arriving at his

C0NCLUSIONS 0F LAI'I

A. That expenses incurred by the petitioner in using his autonobile for

counnuting between his place of abode and his principal or regular place of work

represents nondeductible commuting expenses within the scope of section 262 of

the fnternal Revenue Code, notwithstanding the fact that the automobile is also

used to transport  f i rearms used by pet i t ioner in his work. The fact that the

pet i t ioner might have or would have used a less expensive mode of t ransportat ion

i f  i t  had not been necessary to carry the f i rearm is imnater ial  s ince the

employer did not cause the situation that gave rise to the expense. That the

situation that gave rise to the expense was the petitioners living in Middletown,

New York by reason of his olen convenience rather than for the necessity of his

employer.  Accordingly the expenses are not employee business expenses within

the meaning and intent of section 262 of the Internal Revenue Code.

B. That petitioners Bernard B. Pound, Sr. and JoAnne Pound, have failed

to sustain the burden of proof imposed by sect ion 689(e) of the Tax law to show

that they are entitled to deductions greater than those allowed by the Audit

D iv is ion .

C. That the Audit  Divis ion is hereby directed to accordingly nodify the

Notice of Def ic iency issued December 19, L977 to the extent indicated in

Finding of Fact "3" and "4"1 and that,  except as so granted the pet i t ion of

Bernard B. Pound, Sr.  and JoAnn Pound is in al l  other respects denied, that the
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Logether with such addit ional interest asrevised

may be

DATED:

tax due

lawfully

Albany,

sha l l  be  sus ta ined,

owing.

New York

N0\l 0 6 1981

COUUISSION


